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ADVERTISEMENT. 
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THE LIQUIDATION ACT, 1868, 

AND 

THE BANKRUPTCY AMENDMENT ACT, 1868. 



81 & 32 VICT. 0. 68. 



An Aot to FionjTATB Liquidation in certain Cabbs of Bankbuftot ». . q^ 

ARRANGBMBNT and WiNDINO-UP. Yjqj q gg 

81rt July, 1868. 

Be it enacted by the Queen's most Excellent Majesty, by and with the advice and 
consent of the Lords Spiritual and Temporal and Commons, in this present Parlia- 
ment assembled and by the authority of the same, as follows : — 

Prdiminary; 

1. This Aot may be cited aa The Liquidation Act, 1868. Short title^ 

2. In this Act— Interpreta- 
The term " Arrangement " means arrangement, conveyance, or assignment by a tion of 

debtor, with or for the benefit of his creditors by deed registered under terms 

the Bankruptcy Act, 1861 : 
The term '' Deed " includes any instrument : 
The term '* Winding-up" means the winding-up of a company, in any manner 

under the Companies Act, 1862, and any Act amending the same : 
The term " Liquidators *' means assignees in a bankruptcy, trustees, or inspectors, 

or other persons acting on behalf of a debtor and his creditors, under an 

arrangement, or official, or other liquidators in a winding-up, 

8. This Act shall not extend to Scotland or Ireland, Extent of 

Aot. 
4. This Act shall have effect in the following oases only : — 

(1.) In case of bankruptcy, where the adjudication has been made before the Application 
passing of this Aot, or a deed of arrangement has been registered before the of Act. 
passing of this Act, and acyudication of bankruptcy supervenes before the com- 
pletion of the liquidation under the deed. 

(2.) In case of arrangement, where the deed has been registered before the 
passing of this Aot. 

(8.) In case of winding-up where proceedings are pending at the passing 
of this Act. 

B 
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ViOT. 0. 68. 



Power lo 
prepare 
and file 
scheme. 



JHviiion of Assets in Specie, 

5. If in any case of bankruptcy, arrangement, or winding-up within this Act, it 
appears to the liquidators that it will be for the benefit of the estate in liquidation 
that any part of the assets thereof should be divided in specie, or be otherwise 
disposed of without sale, they may prepare and file in the Court of Chancery a 
scheme in that behalf. 



Proyision 6. A scheme may in any case provide that any class of secured creditors shall 

m scheme ^^q Jjj ^p towardis discharge of their claims on the estate the securities held by 

cured them at a value to be determined by the Court, or in such manner as the Court 

creditors. "^^ ^^^ 

Notice of 7. Notice of filing of the scheme shall be published and given as general orders 
scheme. under this Act direct. 

Application 8. At such time after the filing of the scheme as general orders under this Act 

for con- direct, the liquidators may apply to the Court in a summary way for confirmation 
firmation. ^^^^^^^ 

Confirma* 9, After hearing the liquidators and any creditors or other parties whom the 
on of Court thinks entitled to hear on the application, the Court, if satisfied that no 
Court sufficient objection has been established to the scheme, may confirm the scheme 

with or without alteration or addition. 

Effect of 10. The scheme as and when confirmed by the Court, shall be binding and 

scheme. effectual to all intents (any rule of law or equity or course of procedure in any 
Court notwithstanding), and the liquidators and debtor and others affected by the 
scheme shall conform with the conditions thereof, and accordingly shall (subject 
to the directions of the Court) execute and do all deeds and things necessaty or 
proper for transferring or vesting any portion of the assets of the estate in accord- 
ance with the scheme. 



Regard by 11. The Court, in determining on the confirmation of a scheme, and in all pro- 
Court to ceedings and matters under or relating to a scheme, may have regard to the 
wishes of -^ighes of the creditors, or of separate classes of creditors, as proved to the Court 
by any sufficient evidence ; and the Court may, if it thinks it expedient for the 
purpose of ascertaining their wishes, direct meetings of creditors or of classes of 
creditors to be summoned and held, which meetings shall be regulated in such 
manner as the Court thinks fit (regard being always had to the value of the debts 
due to the several creditors and to the nature and amount of their respective 
securities, if any), and may appoint a person to act as chairman of any such 
meeting, and to report the result thereof to the Coui*t. 

Foreclosure hy Notice, 

Power for 12. For facilitating the settlement of claims of secured creditors the following 
creditors provisions shall have effect : — 

to foreclose (^^^ j^ ^ny case of bankruptcy, arrangement, or winding-up within this Act, any 
^ "^ ^®* person being or claiming to be a creditor on the estate in liquidation, and 

holding or claiming a security, charge, or lien on the assets of the estate, 
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may, without suit, g^ve notice in writing to the liquidators and the 
debtor stating his debt or demand and the security, charge, or lien 
which he holds or claims, and requiring payment of his debt or demand 
within a time therein specified, not being less than six months from the 
delivery of the notice : 

(2.) Unless the liquidators within the time specified either comply with the 
notice or give to the creditor a counter notice to the effect that they 
dispute his right to the security, charge, or lien held or claimed by him, 
then from and after the expiration of the time specified the creditor 
shall be entitled and bound to retain and accept in full and final satisfac- 
tion of the debt or demand stated in his notice that portion of the assets 
on which he holds or claims the security, charge, or lien, and all right 
and title of the liquidators and debtor therein shall thenceforth be fore- 
closed: 

(8.) The liquidators and debtor shall, at the cost of the estate, execute and do 
all deeds and things necessary or proper for Testing in the creditor such 
portion of the assets as aforesaid free from all right of redemption by such 
liquidators or debtor. 

Procedure, 

18. Genera] Orders (a) for the better execution of this Act, and for the regulation General 
of procedure thereunder, shall be from time to time made by the Lord Chancellor orders and 
of Great Britain with the advice and assistance of the Lords Justices of the Court forms in 
of Appeal in Chancery, the Master of the Rolls, and the Vice- Chancellors, or any schedule, 
two of those Judges, and subject to the provisions of any such general orders, and 
until any such are made, the forms given in the schedule to this Act, or forms to 
the like effect, may be used for the purposes therein indicated, with such variations 
as circumstances require, and when used shall be deemed sufficient. 



THE SCHEDULE. 



FORMS. 

L 

Notice bj Cbeditob. 

The Liquidaiwn Act, 1868. 

To A. B. and C. D., being the assignees in bankruptcy [or as the case may he] of 
£. F. of , and to the said E. F. 

I [or we], the undersigned, being a creditor [or creditors] of the ab9ve named 
£. F. to the amount of £ , and holding the following Recurities, namely, 

[here the naiwre of the securities claimed, and whether legal or equitahle, to be fully 



(a) No general orders under this seotion have, to the best of the writers* belief, 
been issued np to the present time^ 

B 2 
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stated], do hereby require yoa (or some or one of you) to pay oflTmy [or our] said 
debt or demand within [not less than six calendar monthji] from the 

receipt by you of this notice. 



Dated this day of 



(Signed) Q. H. 



IL 

COUNTEB NOTIOB BT LlQUIDATOBS. 

The Liquidation Act, 1868. 
To G. H. 

We, the undersigned, being the assignees in bankruptcy [or at the eate way he] 
of the estate of E. F., do hereby give you notice that we dispute your right to the 
security, charge, or lien held or claimed by you or a portion of the assets of the 
estate in respect of the debt or demand of £ claimed by you. 

Dated this day of 

(Signed) A. B. 

CD. 



81 & 32 VICT. 0. 104. 

An Act to amend the Bahkbdftot Act, 1861. - 

[81s< July, 1868.] 

Whbbbas it is expedient to amend the Banlouptcy Act, 1861 : Be it enacted by 
the Queen's most Excellent Majesty, by and with the advice and consent of the 
Lords Spiritual and Temporal, and Commons, in this present Parliament assembled, 
and by the authority of the same, as follows : — 

1. No deed or instrument made or entered into between a debtor and his credi- 
Ko deed, tors, or any of them, or a trustee on their behalf, relating to the debts or liabilities 
&c. entered of the debtor and his release therefrom, or the distribution, inspection, manage- 
into be- ment, and winding-up of his estate, or any of such matters, shall be as valid, 
debtor and ®^*^^u^) ^^^ binding on all the creditors of such debtor as if they were parties to 
his credi- ^^<^ ^^ ^^^7 executed the same, unless, in addition to the conditions to be 
tors re- observed in accordance with the provisions of the Bankruptcy Act, 1861, the 
lating to following conditions shall be observed ; that is to say, 

^®^J?\J®" (1.) Together with such deed or instrument there shall be delivered to the 
valid &c Chief Registrar a list showing, to the best of the knowledge, information, 

as if tbey ^^^ belief of the debtor or other person by whom the list is made, the 

-were parties debts and liabilities of every kind of the debtor, and the times when 

to the same such debts and liabilities were contracted or incurred, and the considera- 

npless con- tions for the same, the names, residences, and occupations of his creditors, 

, . and the respective amounts due to them, and the securities held by them, 

named ^^^ ^^® estimated value of such securities (a) : 

shall be — — 

observed. (o) See Drew v. Myers, 19 L. T. N. S. 740. Appendix, No. 491. 
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(2.) A statement showing, to the best of the knowledge, information, and belief 
of the debtor or other person bj whom the statement is made, tho 
debtor's property and credits, and the estimated value thereof. 

The debtor or other person as aforesaid may from time to time, by leave of the 
Court, add to or amend such list or statement, and every such list, statement 
addition, and amendment shall be verified by his affidavit, or by that of some other 
person able to depose thereto ; and when any addition or amendment is made to 
any such list or statement, the affidavit shall contain the reason why such addition 
or amendment has been rendered necessary, and why the substance thereof was 
not contained in the original list or statement. 

2. Notice of the leaving of such list or statement, and of any amendments or ^ aiyon of 
additions thereto, shall be given in the London Qautte^ and in some one or more leaving list 
daily paper or papers circulating in the neighbourhood in which the debtor resides &c. in 

or carries on his business, within such time after such list or statement shall have London 
been left as general orders direct; and any person stating himself in writing to be ^&2ette, 
a creditor of such debtor may, personally or by attorney or agent, inspect the lists .^ ^^. 
or statements, and any additions or amendment, and may, on application in such ^f Yi%\, and 
manner as general orders direct, have a copy thereof or extracts therefrom. statements 

allowed « 

3. No creditor shall be reckoned in the computation of the requisite majority in Creditors 
number representing three-fourths in value of the creditors of the debtor executing assenting 
such deed or instrument unless he proves his debt by affidavit or declaration in to compo- 
the manner and subject and according to the provisions to be prescribed by general sition deed 
orders ; and in the computation of the requisite value of such creditors, and for all jr P^^^®> 
other purposes of the deed, the amount due to each creditor, after deducting the 

value of the securities held by him on the debtor's property, shall alone be 
reckoned (a) ; and notwithstanding anything in the Bankruptcy Act, 1861, the time 
for the production and leaving of any such deed or instrument at the office of the 
Chief Registrar as therein provided shall be twenty-eight days from the day of the 
execution thereof by the debtor, or such further time as the Court may allow {b), 

4. Every affidavit or declaration of proof by the creditors of such debtor shall Proof to be 
be filed with the Chief Registrar within such time as general orders direct, and the filed, 
filing of every such affidavit shall be entered by the Chief Registrar in a book to 

be kept by him as filed in the matter of the deed or instrument executed by such 
debtor; and any person stating himself in writing to be a creditor of such debtor Power of 
may, personally or by attorney or agent, inspect such book, and also every affidavit inspection 
or declaration filed in the matter of the deed or instrument executed by the hy oredi- 
debtor, and may, in such manner as general orders direct, have copies thereof or ^^* 
extracts therefrom. 

5. Any creditor of a debtor executing any such deed or instrument whose debt Provisions 

shall exceed ten pounds may, at any time after the registration of the deed or for exami* 

instrument, apply tbt and obtain from the Court a summons requiring such i^atiou of 

' debtor or 

""" — — creditor. 

(a) See EUi^ v. McCormick, 4 W. N. 44, Appendix, 492. 

(6) See lU White, 17 W. B. 18, Digest, Nos. 864 and 879 : and Rt Thompton^ 17 
W. E. 100, Digest, No. 376. 
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debtor, or any creditor or person stated to be a creditor of such debtor, or any 
person whom the said Court shall belieye to be capable of giving any information 
coDcemiDg the dealings and transactions of the debtor, to appear at the said Court 
upon a day and time to be named in such summons, and then and there to be 
examined concerning the dealings and transactions of any such debtor, or dealings 
and transactions of the creditor so summoned with the debtor, or the debt due or 
stated to be due from the debtor to such creditor ; and such debtor or creditor or 
other person, as the case may be, shall be bound to attend at the time and place 
named in the summons, and to submit himself to examination ; and at the con- 
clusion of such examination the Court shall determine by whom the whole or any 
part of the expense of procuring the attendance and of the attendance of the 
person examined, and of his examination, and of the attendance of all other parties 
properly attending such examination, shall be borne, whether by the creditor pro- 
curing the summons, or by the person examined, or by the debtor, or by the 
trustees or inspectors of his estate, either personally or out of the estate of the 
debtor, or by the estate of the debtor, or otherwise ; and an order shall be drawn 
up by the Court in accordance with such determination, and be enforced against 
the parties bound by such order in the same manner that orders of the Court of 
Bankruptcy are enforced ; but nothing in this section shall take away or abridge 
any jurisdiction or authority belonging to the Court independently thereof. 

Notice to ^* The creditor procuring such summons shall give notice" to" the trustees or 
debtor and inspectors (if any) acting under the deed or instrument, and (where the summons 
trustees of is directed to a creditor) to the debtor, of the time and place appointed for the 
^^^' examination. The debtor, trustees, or inspectors shall be at liberty to attend such 

examination, and to take part therein, subject to the direction of the Court. 

In change 7. In case of a deed of arrangement under section 187 of the Bankruptcy Act, 
from bank- 1861, no creditor shall be reckoned in the computation of the requisite majority in 
raptcy to number and value of the creditors of the bankrupt unless he proves his debt by 
arrange- affidavit or declaration in the manner and subject and according to the provisions 
tors assent- *° ^® prescribed by general orders ; and in the computation of the requisite value 
ing to prove of such creditors, and for all other purposes of the deed, the amount due to each 
&c. creditor, after deducting the value of the securities held by him on the bankrupt's 

property, shall alone be reckoned. 

Description ^' ^^® Court which shall have and exercise all jurisdiction given by the Bank- 
of court to ruptcy Act, 1861, and this Act, under any deed or instrument made by an 
have juris- arranging debtor, shall, if the debtor is a bankrupt, be the Court having juris- 
diction diction in the bankruptcy, and if he is not a bankrupt, the Court in which a 
petition by him for adjudication of bankruptcy against himself would at the time 
of the execution or (in case of registration) of the registration of the deed or 
instrument be required to be filed ; but the Court of Bankruptcy in London may 
order all or any of the applications under any deed or instrument to be made and 
prosecuted in any Court, without regard to the district in which the debtor resided 
or carried on business, or the amount of his debts ,* provided that any proceeding 
bond fide taken in any Court shall not be impeachable by reason of its appearing 
that the jurisdiction was in some other Court, but the Court in which such pro- 
ceeding is pending may transmit the papers to the proper Court. 
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9. The Lord Chancellor shall, with the assistance of two Commissioners, and 81 & 82 
subject to the provisions of the Bankruptcy Act^ 1861, frame general orders for Vict. 
the following purposes :— 0^104. 

For regulating the several forms of the lists, statements, affidavits, declarations. Power to 
advertisements, orders, and all other proceedings to be used in all matters make gene- 
under this Act ; ral ordei-s. 

For the reception and custody of all documents required to be produced, left, or 
filed in accordance with this Act, tod the inspection of such documents by 
any creditors or person entitled to inspect the same, and for the delivery of 
copies thereof ; 

For regulating the duties of the various officers of the Court of Bankruptcy in 
accordance with this Act ; 

For regulating the fees payable for matters done under this Act : 

And generally for carrying this Act into effect : 
And the Lord Chancellor, with such assistance, may from time to time amend, 
alter, vary, or annul any of such general orders. 

10. Section two hundred and two of the Bankruptcy Act, 1861, shall extend Notices as 
and apply te notices concerning deeds or instruments made by arranging debtors, to deeds, 

11. Li addition te the officers and persons enumerated in section 207 of the Bank- Affidavits, 
ruptey Act, 1861, affidavits, declarations, or affirmations required te be sworn or warrautd, 
made in relation to any matter under that Act or this Act may be sworn, made, or ^^ 
taken before such of the officers or clerks in the Court of Bankruptey as the Lord 
Chancellor by order shall from time to time appoint for the purpose ; and every 

order, warrant, certificate, or proceeding in the Court of Bankruptey required by 
law to be signed by a Commissioner may, in lieu of being so signed, be under the 
hand of a registrar and the seal of the Court. 

12. Any person who shall, upon any examination upon oath or affirmation, or Penalty on 
in any affidavit, deposition, or declaration, or solemn affirmation, authorised or persons 
directed by this Act, wilfully and corruptly give false evidence, or wilfully and ^jj^°*^ .^^^ 
corruptly swear or affirm anything which shall be false, being convicted thereof atnoavi . 
shall be liable to the penalties of wilful and corrupt perjury. 

18. The provisions with respect to the payment and appropriation of fees con- As to paj- 
tained in or incorporated with the Bankruptoy Act, 1861, shall be incorjwrated ment, ko, 
with this Act, and apply to the fees to be taken and* received under the provisions ^^ ^^^' 
of this Act. 

14. This Act shaU not extend to Scotland or Ireland. ^^^^ ^^ 

16. This Act shall commence and take effect on the eleventh day of October Commence- 
One thousand eight hundred and sixty-eight, and shall be construed together with . " 
so much of the Bankrupt Law Consolidation Act, 1849, the Bankruptoy Act, 1854, 
and the Bankruptoy Act, 1861, as is in force, as one Act, and may be cited for all Short title, 
purposes as The Bankruptoy Amendment Act, 1868. 



20 SUPPLEMENT. 



THE BANKRUPTCY AMENDMENT ACT, 1868. 



GENERAL OEDERS « 
Madb pubsuant to "Thb Bakkruptot Ambndmbnt Act, 1868.*' 



(81 k 82 VICT. Cap. 104.) 

12<A day of October, 1868. 

It is ordered as follows ; tliat is to say : 

From and after the date of these orders, the general order bearing date the 
22nd day of May, 1862, relating to deeds left for registration, and the general 
order bearing date the 23rd day of July, 1862 (a), shall be and the same are hereby 
rescinded ; and in lieu thereof it is ordered as follows : — 

1. Together with every deed or instrument left on or after the 12th day of 
October, 1868, at the office of the Chief Registrar, for the purpose of being 
registered under section 192 of the Bankruptcy Act, 1861, and in addition to the 
affidavit or certificate required to be delivered to the Chief Registrar, under the 
fifth condition of the said section, there shall be delivered to the Chief Registrar 
a copy of such deed or instrument, certified to be a true copy by the attorney or 
solicitor attesting the execution of the same by the debtor, or by some other 
attorney or solicitor acting on behalf of the party requiring such registration, and 
also, and as nearly as may be in the forms set out in that behalf respectively in 
the schedules A 1, A 2, and B to these orders annexed, a list of the debts and 
liabilities of the debtor, and a statement showing the debtor's property and credits, 
and the estimated value thereof, as required by the Bankruptcy Amendment Act, 
1868 ; and in cases of partnership there shall be separate lists and statements* of 
the debts and liabilities, property and credits, of the partnership, and of each 
partner. 

2. The said list and statement shall be accompanied by an affidavit made by 
the debtor, or some other person able to depose thereto, verifying the same, which 
affidavit shall be as nearly as may be in the form set out in schedule C to these 
orders annexed. 

3. Every order for leave to add to or amend the said list or statement, together 
with the addition or amendment made in pursuance of such order, and an affidavit 
made by the debtor, or some other person able to depose thereto, verifying such 
addition or amendment, and stating the reason why such addition or amendment 
has been rendered necessary, and why the substance thereof was not contained in 
the original list or statement, shall be delivered to the Chief Registrar within four 
days from the date of such order, or such further time as the Court shall direct, 

(a) See these orders respectively, text p» 23 note, and Addenda to original volame, 
p. xlv. 
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And every suoh addition or amendment shall show the date of the order allowing 
the same, and by what Court the order was made, and the said affidavit shall bo 
as nearly as may be in the form set out in schedule D to these .orders annexed. 

4. The notice required by the 2nd section of the Bankruptcy Amendment Act, 
1868, to be given of the leaving of such list or statement, and of any amendments 
or additions thereto, shall be published, by the party requiring the registration, 
in the London Gazette within four days, and in one or more daily papera circulating 
in the neighbourhood in which the debtor resides or carries on his business, within 
seven days after such list or Btatement, amendment, or addition, shall have been 
left with the Chief Registrar. 

6. Any assenting creditor of a debtor executing a deed of arrangement under 
B. 192 of the Bankruptcy Act, 1861, may prove his debt by affidavit or declaration 
in the forms set out in schedules £ and F respectively to these orders annexed, 
and every such affidavit or declaration shall be left with the Chief Registrar, 
together with the written assent or approval of every such creditor, at the same 
time as the copy deed or instrument directed to be left as aforesaid, or at such 
other time as the Court by order may allow, and shall be filed forthwith. 

6. Any assenting creditor of a debtor executing a deed of arrangement under 
B. 192 of the Bankruptcy Act, 1861, may prove his debt by the affidavit, or decla- 
ration, of a clerk or other person in his employment, and all bodies politic and 
public companies incorporated, or authorised to sue or bring actions, may prove 
by the affidavit or declaration of an agent : provided that every such clerk, person, 
or agent, shall in his affidavit or declaration state 4ihat he is duly authorised by 
the creditor or company to prove the debt, and that it is within his own knowledge 
that the debt was contracted, and for the consideration in the affidavit or decla- 
ration seated, and that to the best of his knowledge and belief the debt still 
remains unpaid and unsatisfied ; and the said affidavit or declaration may be in 
the forms set out in schedules G and H to these orders annexed, or as near thereto 
as may be. 

7. Any person, stating himself in writing to be a creditor of the debtor, may 
personally, or by attorney or agent, inspect the said copy deed and the said list or 
statement, and every addition or amendment thereto, and the said affidavits or 
declarations of debt and assents by the creditors, upon application at the office of 
the Chief Registrar, in the form set out in schedule J. to these orders annexed, 
and upon payment to the Chief Registrar, by bankruptcy stamp, of the fee of Is* 
for each such application, and may have an office copy o^ or extract from, every 
such copy deed, list, statement, addition, amendment, affidavit, or declaration, and 
assent, upon paying for the same at the like rate as for office copies of proceedings 
in bankruptcy. 

8. A creditor applying for a summons under s. 6 of the Bankruptcy Amend- 
ment Act, 1868, shall prove his debt by affidavit or declaration, in the forms set 
out in schedules E and F respectively to these orders annexed, and such proof of 
debt, together with a written statement of the grounds upon which such applica- 
tion is m^e, shall be filed with the proceedings. 

9. In cases where the production of a registered deed, or certified copy thereof, 
or of any proceedings thereunder, is required for the purpose of any sitting to be 
held, or application to be made, under such deed, the person requiring such pro* 
duction shall give two clear days' notice in writing to the Chief Registrar at the 
office in Quality Court, Chancery Lane, stating the day and hour appointed for 
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Bucli Bittmg or application, and the Court or officer before whom it is to be held 
or made, and specifying the documents the production of which is required ; and 
such Court shall have the custody of the documents produced imtil the sitting or 
application is concluded, whereupon the same shall be transmitted, together with 
any examinations taken, or affidavits used at such sitting or application^ to the 
said office in Quality Courts where the same shall be forthwith filed. 

10. The memorandum of registration required by the Bankruptcy Act, 1861, to 
be written on the face of every deed, on being registered, shall, in addition to the 
statement of the day and hour at which the same was brought into the office 
for registration, specify under what section of the same Act such deed was regis- 
tered; and such memorandum, together with the other forms given in the 39th 
of the general orders made under the Bankruptcy Act, 1861, shall be intituled 
under the Bankruptcy Amendment Act, 1868, as well as the Bankruptcy Act> 1861. 

11. A copy of the memorandum of registration written on the face of every 
deed or instrument shall be made on the face of the copy of the deed or instru- 
ment delivered to the Chief Registrar. 

12. A creditor of a debtor executing a deed of arrangement under s. 187 of the 
Bankruptcy Amendment Act, 1861, [tic] may prove his debt by affidavit or declara- 
tion in the forms set out in schedules E and F respectively to these orders annexed^ 
and the authorised clerk, servant, or agent of a creditor or company may prove 
the debt of such creditor or company in the forms set out in schedules Q and H 
to these orders annexed, or as near as may be, and such affidavit or declaration 
shall be filed with the proceedings four days before the Court by order makes a 
declaration of the complete execution of such deed. 

Caibks, C. 

Edwd. Holbotd, Senior Commissioner. 

Thos. Ewino Winslow, 

James Bacon. 
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SCHEDULE B. 

The Bankruptot Amendment Act, 1868. 

Fofi*m of tht Statement to he delivered to the Chief Registrar , pursuant to Section 1 of 

the Act, 

Statement of Property and credits of (A.B,) of on the 

day of 186 , being the date of the execution 

by him of a Deed of Arrangement for the benefit of his creditors. 





Charges and 
Incumbrances. 


Estimated 

Value, less 

Amotmt of 

Chaises and 

Incumbrances. 


• 


Freehold, copyhold, and leasehold property, with 
local description, names of tenants, and annual 
rent of the same 

Reversionary or expectant interests in real estate . 

Cash, bills of ezchanffe, promissory notes, or secu- 
rities of any description «..«•. 

Book debts 

Household goods, furniture, and household effects . 

Stock in trade 

Income arising ftY>m salaries, foes, annuities, pen- 
sions, or other emoluments 

Policies of insurance on the life of the above-named 
{A. ^.X or in which he has any interest 

Personal property of any other description, in pos- 
session 

Reversionary or expectant interests in personal 
estate of any description 


£ t. d. 

• 


£ «. d. 

1 



SCHEDULE C. 

The Bankruftct Amendment Aot, 1868. 
Ajfidamt verifying List and Statement, under Section 1. 

I, A. B,, of make oath and say as follows : — 

I have read the list and stat^knent now produced to roe, and marked [M] and 
[N] respectively, and I say that the said list contains, to th^e best of my know- 
ledge, information,' and belief, ^ full, true, and accurate account of my debts and 
liabilities of every Idnd [or, if made by any other person, ** of the debts and 
liabilities of," — here insert name and description of the de&tor], (md the times 
when such debts and liabilities were contracted or incurred, and the considera- 
tions for the same, the names, residences, and occupations of my [w "his] 
creditors, and the reepectlYe amounts due to them, and the securities held by 
them, and the estimated value of such securities, as required by the Bankruptcy 
Amendment Act, 1 868, and that the said statement contains, to the best of my 
knowledge, information, and belief, a f iill, true, and accurate account of all my 
property and credits [or, if made hy any other person, ** of the property and credits 
of the above-named {debtor)"], and the estimated value thereof, as required by the 
Bankruptcy Amendment Act, 1868. 

Sworn, &0. 

Before me. 

Note. — If the affidavit is made hy any person other than (he debtor, add, " And I 
am able to make this deposition because" {stating the dreumstanees under which 
the deponent has become acquainted with the affairs of the debtor]. 
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SCHEDULE D. 

The BANKBrpTOT Amendubnt Act, 1868. 

Form of Affidavit verifying Addition to or Amendment of the List or Statement 

undetf Section 1. 

I, A. B,f of make oath and say as follows : — 

I have read the paper-writing now produced to me, and marked [C], and I say 
that the said paper- writing, together with the list marked [M], referred to in my 
former affidavit sworn in reference to this matter on the 

day of , contains, to the best of my knowledge, information, and 

belief, a full, true, and accurate account of my debts and liabilities of every kind 
[or, tfmade by wny oiher person ** of the debts and liabilities of" the debtor"], and 
the times when such debts and liabilities were contracted or incurred, and the 
considerations for the same ; the names, residences, and occupations of my [or his] 
creditors, and the respective amounts due to them, and the securities held by 
them, and the estimated value of such securities, as required by the Bankruptcy 
Amendment Act, 1868 ; and I say that the reason why the addition [or amend- 
ment] contained in the said paper-writing marked [C] was rendered necessary, 
and why the substance thereof was not contained in the said list marked [M], was 
[here state the reason to the best of the deponents knowledge and belitf]. 

Sworn, &0. 

Before me. 

NoTX 1. — If the affidavit be made by any person other than the debtor, add, " And 
I am able to make this deposition because", [sta/te the circumstances under which the 
deponent has become (Uiquainted vjith the affairs of the ddytor\» 

NoTB ^-' If the "statement** be added to or amended, the affidavit of verification 
may be in the above formt wJlh the necessary alterations* 



SCHEDULE B. 

Thx Bankbuftot Amendment Aot, 1868. 
Form of Affidavit by OredUar under a Deed^ 

In the matter of a deed of arrangement between A, B,, of [insert here 
name and description of c2e&tor] and his creditors. 
I, C, D., of in the county of [add 

description of creditorl, make oath and say, that the above-mentioned A. B, 
[naming the dd>tor] is justly and truly indebted to me in the sum of £ 
for [staU consideraiion of the debt and time when contracted, as ^ for goods sold, 
delivered by me to the said A, B. between the day of 

18 and the day of 18 ," or as the case 

may be], and that I have not, nor hath any person on my behalf or for my use, 
had or received any manner of satisfaction or security whatever for the said sum 
of £ or any part thereof [if the creditor holds any securities add, '* save 

and except)" specifying the securities cts *^a Bill of Sale bearing date the 
day of 18 /' or <u the fact may be"]. 

Sworn, &c. 

Before me. 
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SCHEDULE P. 

The Bankruptot Amendment Act, 1868. 
Form of DedarcUion of Proof of DM by Creditor under a J^md. 

In the matter of a deed of arrangement between A, £., of 
and his creditors. 
I, C, Z).| of [here intert deecripUon ^ 

creditor'] do solemnly declare, that the statement of the debt and of the account 
[if any] between me and the above-named A,B, , here* 

unto annexed, is a full, true^ and complete statement of account between me 
and the said A. B, and that the debt amounting to £ 

thereby appearing to be due from the said A,B^ to me was 

contracted on the day of [or between the 

day of 18 and the day of 

18 ], and still is justly due and owing, and that I have not, nor hath any 
person on my behalf or for my use, received any satisfaction or security what* 
soever for the said debt or any part thereof, save and except [ae in an affidavit of 
debt]. 
Declared, &o. 

Before me. 



SCHEDULE G. 

The Bankruftot Amendmeitf Aot, 1868. 
Form of Affidavit by Clerk or Servant or Agent of Creditor wider a Deed, 

In the matter of a deed of arrangement between A, B,, of [here vntert 
name a/nd description of debtor] and his creditors. 

I, C D,, of here interi name and 

detcription of deponent] make oath and say that I am the derk of [or "employed 
in the capacity of by"] E, F,, of [or, if a 

company or oUur public body be the creditor, " that I am the agent of" (deacribing 
the body or company)] and that the above-mentioned A, B. [naming <Ae debtor] 
is justly and truly indebted to the saidi?. i^. [or ** to the said company" (dcteribing 
it)] in the sum of £ for [state consideration of the dM], and that to 

the best of my knowledge and belief the said [creditor or company] has not, nor 
has any other person on his [or their] behalf, or for his [or their] use, had or 
received any manner of satisfaction or security whatever for the said sum of 
£ or any part thereof [if the creditor holds am>y securities add, " save 

and except," dsc, as in schedule £,] ; and I further say that I am duly authorised 
by the said [creditor or company] to prove the said debt, and that it is within 
my own knowledge that the said debt was contracted, and for the consideration in 
tl^ my affidavit stated, and that to the best of my knowledge and belief the same 
debt still remains unpaid and unsatisfied. 

Swomi Ac 

Before me. 
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• BCHEDULB H. 
The Bankbuftct Amendment Act, 1868. 

Form of DeclanUUm of Proof of Debt by Clerk or Servant or Agent of Creditor 

wider a Deed, 

In the matter of a deed of arrangement between A,B,ot [here insert 
name and description of debtor] and his creditors. 

I, C, D., of [here insert name and 

description of depoTieat'] do solemnly declare that I am the clerk of [or '* employed 
in the capacity of by"] E, F., of [or if a 

company or other public body be the creditor, <* that I am the agent of '^ (describing 
the company or body)], and that the statement of the debt [and ** of the accomit '* 
iifany)] between the said E. F., [or the said company or public body (describing it)] 
and the above-named A, B., hereunto annexed, is a full, true, and complete state- 
ment of account between the said [creditor or company] and the said A.B,, and 
that the debt amounting to £ thereby appearing to be due from 

the said A,B,io the said [creditor or company] was contracted on the 
day of [or between the day of , 

and the day of ], and still is justly due and 

owing, and that to the best of my knowledge and belief the said [creditor or 
company] has not, *kior has any other person on his [or their] behalf, or for his 
[or their] use, had or received any manner of satisfaction or security whatever for 
the said sum of £ , or any part thereof [if the creditor hold any securities 

addy ^ save and except," dsc, (U in schedule E] ; and I further say that I am duly 
authorised by the said [creditor w company] to prove the said debt, and that it is 
within my own knowledge that the said debt was contracted, and for the con- 
sideration in this my declaration stated, and that to the best of my knowledge and 
belief the same debt still remains unpaid and unsatisfied. 

Declared, &0. 

Before me. 



SCHEDULE J. 

The Bankbuftot Amendment Act, 1868. 
Form of Application by or on behalf of Creditor to Inspect or take Copies, 

In the matter of a deed of arrangement between A . B,, of [insert name and 
description of debtor] and his creditors. 
Sib, 

I, being a creditor [or "the Attorney** or '^ Agent ^ of CD., being a 
creditor] of the above-named A.B., desire to inspect the copy deed and pro« 
ceedings in this matter, and require an office copy of [specifying the documents 
requii'ed] to be made for me. 

I am, Sir, 

Tour obedient, &c. 
Signature of applicant. 
Address of applicant. 
To the Chief Registrar. 

Caibnb, C. 

Edwd. Holbotd, Senior Commissioner. 

Thomas Ewing Winslow. 

Jambs Bacon. 



SECOND 

SUPPLEMENT TO DIGEST 

OF THE CASES ON THE 192nd AND FOLLOWING 
SECTIONS OF THE BANKRUPTCY ACT, 1861, 
AND THE BANKBUPTCY AMENDMENT ACT, 

1868. 



I. 

CASE UPON THE CONDITION HELD TO BE IMPLIED BY THE unreasoi*. 
192nd SECTION, THAT THE PROVISIONS OF THE DEED ^^^^ ^w>- 
MUST BE EQUAL AND REASONABLE, IN WHICH THE CON- ^^f^^" 
DITION HAS BEEN HELD NOT TO HAVE BEEN COMPLIED 
WITH. 

(a) Trust Deed. 

354. By a deed purporting to be within s. 192 of the Bankrnptoy Act, 1861, Trust 
traders assigned all their estate and effects to ti'ustees, for the benefit of I^^« 
all the creditors, with power to the trustees to oaU in and compound all 
debts, to sell all or any of the stock, works, &c., and in the meantime to 
carry on the business of the debtors for such period as they should think 
fit; and there was a clause that *Hhe trustees should be indemnified out 
of the estate of the debtors, or otherwise by the creditors, in proportion to 
the amount of their respective debts, against and in respect of all trans- 
actions and personal engagements, matters, and things whatsoever, which 
they shall lawfully do or cause to be done, or enter into or order or direct 
in and concerning the management or conduct of the business/' 

Held, that as this clause imposed a personal liability on the non-assenting 
creditors beyond the loss of their debts, it was ultra vires, and the deed 
was not within s. 192. Wigfield y. Nicholson, L. £. 3 Q. B. 450. 

The following cases in division No. I. in the Origiaal Digest have 
been since reported in the following places, viz. :— - 
No. 4, 6, 26. Coles v. Turner, 18 C. B. N. S. 736. 
„ 23. Lyne v. Wyatt, 18 C. B. N. S. 593. 
„ 24. Ex parte Cockburn, In r« Smith, 3 De G. J. & S. 175« 
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SECOND SUPPLEMENT TO DIGESTS. 



REASON- 
ABLE PRO' 
VISIONS. 



II. 

CASES UPON THE CONDITION HELD TO BE IMPLIED BY THE 
192nd SECTION, THAT THE PROVISIONS OF THE DEED 
MUST BE EQUAL AND REASONABLE, IN WHICH THE 
CONDITION HAS BEEN HELD TO HAVE BEEN COMPLIED 
WITH. 



(a) Trust Deed. 

Trust 355. By a deed of January, 1867, for the arrangement and distribution of 

Deed. a debtor's estate, after reciting that by a deed of December, 1865, the debtor's 

creditors had granted him a letter of licence to carry on his business of a 
colliery proprietor under the direction of inspectors, and that th6 inspectors 
might retain or require payment out of the estate of all costs, charges, 
and expenses, in anywise relating thereto, and might raise any sum of 
money by way of mortgage of the colliery, and apply the money (amongst 
other things) in paying the costs, charges, and expenses incurred in carrying 
on the business, and in raising the money, the debtor assigned his estate to 
a trustee to get in and realize the same, and after payment of the costs of 
the arrangement of 1865 and all costs, charges, and. expenses thereinbefore 
recited or referred to as haying been incurred by the inspectors, or with 
their sanction, for the benefit of the debtor's estate, to pay the residue 
rateably amongst the debtor's creditors. 

Held by the Court of Queen's Bench, and on appeal by the Exchequer 
Chamber, that the provision for the payment of the costs incidental to carry- 
ing on the business and all expenses incurred under the deed of 1865, in 
priority to the debts of the other creditors, did not render the deed of 1867 
invalid ; on the grounds, in the view of the former Court, that either the 
inspectors had a lien for their expenses, &c., under the deed of 1865, or 
there might be a very reasonable doubt in the matter, and in the latter 
Case the majority of the creditors might well consider it best for the general 
body of creditors not to litigate the matter, but to provide for paying the 
inspectors their expenses in priority to the other creditors ; and on the 
grounds, in the view of the latter Court, that the provisions in question were 
all reasonable provisions, and such as the creditors at large ought them- 
selves to have assented to. Fitzpatrick v. Bourne, L. R, 3 Q. B. 233, 446. 
Bee Ex parte Pilkington, In re Webster, L, R. 3 C. A. 404, Infra, No. 469. 

See also infra, No. 358. 



(b) Composition Deeds, 

Composi- 356. A deed under the Bankruptcy Act, 1861, s. 192, is not to be deemed 
tion Deeds, unreasonable on the ground that it postpones the payment of the debts for 
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two years, although it gives no benefit to the creditors, except the covenant reason- 
of the debtor. J^blb pro- 

Semhley a deed which is assented to by the required majority of creditors '^^^^* 
cannot be unreasonable, unless it gives them some advantage over the Oomposi- 
minority. tion Deeds. 

The omission of a debt from the schedule is not a ground on which the 
Court of Chancery can hold a deed to be invalid, if the requirements of the 
192iid section of the Bankruptcy Act, 1861, are satisfied. 

The question of compliance with the General Order of the 22nd of May, 
1862, is not one to be considered by a Court of Equity. In re Richmond 
Hill Hotel Company ^ Ex parte Kinff, L. E. 4 Eq. 566. 

The facts which led to this decision were briefly these, viz. : — That, 
shortly before a company was wound up, a shareholder executed a deed of 
arrangement with his creditors, which contained no cesaio bonorum, but 
only covenants by the creditors that they would not enforce payment within 
two years, and by the debtor that he would pay in full at the expiration of 
that period. The debtor was at that time liable for two calls made by the 
company, but he did not include them in the schedule sent in to the 
Registrar, and another call was subsequently made by the official liquidator. 

The Lord Justice Cairns on appeal, held (affirming the decision of the 
Vice-Chancellor Wood), that the omission of the debts from the schedule 
was not a ground on which the Court of Chancery could hold the deed to be 
invalid ; that there being no inequality as between creditors, and no fraud, 
the Court would not judge of the reasonableness of the arrangement as 
between the debtor and his creditors ; and that, so far as related to the calls 
that were due at the date of the deed, the official liquidator was bound by 
the deed. But he also held (reversing the decision of the Court below), that, 
having regard to the frame and provisions of the deed, which only applied 
to debts actually due, the official liquidator might proceed against the 
shareholder for the subsequent calls. In re Richmond Hill Hotel Company^ 
Ex parte King, L. E. 3 C. A. 10. See Ex parte Wilmot, In re Thompson, 
L. R. 2 C. A, 795, Infra, No, 394. 

357. By a deed under s. 192 of the Bankruptcy Act, 1861, it was agreed 
that a composition of 7s. 6d. in the pound should be accepted by the 
creditors, in full satisfaction of their respective debts, the composition to be 
payable by three equal instalments, at four, eight, and twelve months from 
the registration of the deed, the payment to be secured by promissory notes 
of the debtor and a surety ; and there was a covenant by the debtor with 
the creditors executing the deed to give them promissory notes accordingly, 
and a similar covenant with a trustee on behalf of the non-executing 
creditors ; and in consideration of the premises the creditors covenanted 
not to sue for their original debt, this provision to be pleadable in bar as a 
release if they did ; provided that if the promissory notes should not be 
duly tendered to any creditor, the provision as to not suing should be void 
as against such creditor. 

Held, that the deed was neither unequal nor illusorj, but was valid 

2 
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BEAsoN- under s. 192. Sowry v. Law^ L. R. 3 Q,, B. 281. See Ex parts Kingy 
ABLB PRO- ante^ No. 356. 

VISIONS 

' 358. By a deed, ' under the Bankruptcy Act, 1861, with the requisite 
Compr>si- consents, &c., between the debtors of the first part, P., a creditor, of the 
tion Deeds, secoud part, and the other creditors of the third part, the debtor covenanted 
to pay P. a composition of 5«. in the pound by two equal instalments at four 
and twelve months, and the debtor and P., as surety, each covenanted with 
the other creditors to pay them a composition of 5s. in the pound on their 
respective debts by two instalments as above. The debtor assigned all his 
effects to P., upon trust to apply the proceeds towards the payment of the 
above composition, and afterwards towards payment of the remaining 15«. in 
the pound of P.'s debt; it being stipulated that P. should have the 
advantage of this security for the remainder of his debt in consideration of 
bis undertaking the liability of suretyship ; and should stand possessed of 
the surplus, if any, in trust for the debtor. It was also agreed that if P., as 
such surety, should arrange with any creditor to make an immediate pay- 
ment of the composition payable to him with a deduction by way of discount, 
P. should be at liberty to repay himself out of the trust moneys the whole 
amount of the composition payable to such creditor. In consideration of the 
premises, the parties of the second and third parts released their respective 
debts : — 

Held, that the deed was valid and binding on non-assenting creditors 
under s. 192 : for that there was no such inequality in favour of P. as 
vitiated the deed, as the purchase of his suretyship must be taken to be an 
advantageous bargain for the creditors at large ; and that the clause as to 
payment in advance was not objectionable, as it must be assumed that P. 
would only avail himself of it when he could do so consistently with carry- 
ing out the trusts. Bissell v. Jones and Othera, L. R. 4 Q,, B. 48. 

359. By a deed intended to operate under the 192nd section of the Bank- 
ruptcy Act, 1861, the debtor and a surety covenanted to deliver to the credi- 
tors on the day of the date of the deed promissory notes signed by the debtor 
and a surety for a composition upon their debts ; and the creditors, in con- 
sideration of the premises, released the debtor from all debts due to them. 
The release was followed by the folio vring clause : ''Provided that if the 
said debtor and the surety shall not, within two calendar months from the 
17th June, 1867, make and deliver the said promissory notes unto the said 
creditors according to the true intent and meaning of these presents, then 
and in such case these presents shall thereupon become absolutely void and 
of no effect, and the said creditors respectively shall be restored to their 
original rights, as if these presents had not been made, provided that the 
said creditors shall personally or otherwise apply for their said notes.'' The 
defendant did not deliver the notes either on the day of the date of the deed 
or withiu two months after the 17th June, 1867, but the plaintiffs never 
personally or otherwise applied for them. 

It was held, that there was nothing unreasonable in the proviso with 
respect to the application for the notes. Solomon y. Laverickf 17 L. T. 
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N. S. 545. See Blumherg y. Rose^ 4 H. & G. 311 : L. R. 1 Exch. 232: rbasoit. 
supray No. 45. ablh pro- 

360. The following clause in a deed of oomposition under the Bankruptcy visions. 
Act, 1861, s. 192, was held by the Court of Common Pleas unobjectionable: — Compoai- 
" Deferred, contingent, or other debts or claims which would have been tiou Deeds, 
proveable against the estate of the debtor in bankruptcy, shall be deemed 

debts within the meaning of these presents, and the said composition 
diyidend shall be payable, and the said promissory notes shall be made in 
respect of such amount as would have been so proveable," Horsfall v. 
The Swan Bank and Brick Works Company {Limited)^ 16 W. R. 934 : 
IS L. T. N. S. 409. 

(c) Deed of Inspectorship. 

361. A deed of inspection, under s. 192 of the Bankruptcy Act, 1861, pro- Deed of 
vided : — 1. That the inspectors should from time to time pay a dividend to Inspector* 
the creditors, and should retain a sufficient sum for the purpose of paying a ^*^^' 
rateable dividend to any creditor who should not have executed the deed, 

and should pay such dividend to such creditor upon his request in writing. 

2. That it should be lawful for the inspectors to authorise or require the 
debtor to enter into or undertake any new contract in the way of his trade 
or business, which the inspectors might think likely for the benefit of the 
creditors. 3. That if any creditor should, whilst the deed was in force, 
commence any action against the debtor, the deed should have the same 
force as an order in discharge in bankruptcy, and should accordingly be 
pleadable in bar. And the creditors covenanted that when the inspectors 
should, in writing, certify that the liquidation provided by the deed had, as 
far as possible, been concluded, or that the debtor had made a conveyance 
of his estate and effects, according to his covenant in that behalf, then such 
certificate should be conclusive evidence of the facts therein certified, and 
upon the giving of such certificate the debtor should be absolutely released 
from all his debts : — 

Held, 1. On the authority of Hernulewicz v. Jay (6 B. & S. 697 ; supra. 
No. 53), that there was no inequality between the assenting and non-assent- 
ing creditors. 2. That the deed being one of inspection, for the winding-up 
of the estate, it might be necessary to enter into new contracts, and the 
deed was therefore not beyond the scope of the section; and on the 
authority of Be Richmond Hill Hotel Company (Law Rep. 4 Eq. 566 ; 
Law Rep. 3 C. A. 10, supra, No. 356), the Court would not decide as to the 
reasonableness of arrangements assented to by a majority of creditors. 

3. On the authority of Corner v. Sweet (Law Rep. 1 C. P. 456 ; supra. No. 
184), that the deed was pleadable in bar as a defence to the action. 
Bailey and Others v. Bowen, L. R. 3 Q. B. 133. 

And see further oases in which deeds under the 192nd section have been 
held valid or invalid in respect of the .matters hereinbefore adverted to. 
Infra, Nos. 402 to 419. 
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USASOK- 
ABLE PRO- 
VISIONS. 



The following oases in Piyision No. II., in the Digests, Original and 
Supplemental, have heen since reported in the following places, yiz, : — 
No. 30. Coles v. Turner, 18 C. B. N. S. 736. 

38. Haselgrove v. House^ 6 B. & S. 975. 

53. Hernulewicz v. Jay, 6 B. & S. 697. 

212. Re The Richmond Hill Hotel Company {Limited)^ King's Case, 
L. R. 4 Eq. 566, on app. L. R. 3 C. A. 10. 

213. Peel v. Webster, 36 L. J. N. S. Exch. 188. 



it 
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III. 

CASES ON THE Ibt CONDITION OF THE 192wd SECTION OF THE 
BANKRUPTCY ACT, 1861, AND THE BANKRUPTCY AMEND- 
MENT ACT, 1868, 8. 3. 

♦— 

BEOTioN 362. A debtor executed an inspectorship deed by which it was provided 
192. that, in the case of debts due from him on negotiable instruments, either 
T. the original holder, or the present or ultimate holder, or any intermediate 
tionand indorsers, might execute or assent to the deed, but that the ultimate 
Bankruptcy holder should be deemed the creditor and party to the deed. The debtor 
Amend- was liable on acceptances on bills drawn by S., who was returned as an 
TfTfig 3 *88®^^^°S creditor in respect of them ; but, in fact, S. was, at the time of 
* ' * the registration, the holder of only a small part of those bills, the rest being 
in the hands of his bankers, who had discounted them. After the registra- 
tion all the bills came into the hands of S. : — 

Held, that the bankers were the proper parties to have been returned as 
creditors in respect of the bills in their hands, and that S. had no right to 
assent in respect of his contingent liability as drawer ; and, as the striking 
out of these bills turned the scales of assents and dissents, the deed was void. 
The bills having been given in respect of a speculation the result of which 
was not ascertained, it was held that S. could not be deemed a creditor in 
respect of his estimated loss in the transaction. 

The registration, not the execution, of the deed is the period at which the 
relative position of the creditors is to be ascertained. £x parte Petrie, 
In re Petrie, L. R, 3 C. A. 232. 

As to this last point, however, see the cases cited above, No. 342, to 
which add, £x parte Spurr, Re Courtenay, 16 W. R. 63; Porter v. 
Kirkusy L. R. 2 C. P. 590 ; Williams v. Cadbury, L. R. 2. C. P. 453 ; Selby 
v. Greaves, L. R. 3 C. P. 694, Nos. 409,* 256, 256, 398. 

363. The majority of assenting creditors required by the Bankruptcy Act, 
1861, s. 192, for the purpose of making a deed under that section binding 
on dissenting creditors must be constituted by creditors who have assented 
before registration of the deed under the fifth clause of that section. £x 
parte Raistrick, In re Nuttall, 37 L. J. N. S. Boy. 12, 
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364. Where, by a mistake, the assent of a creditor under a deed of assign- sBonoir 
ment has been signed by a clerk only, the Court, under the Bankruptcy 192. 
Amendment Act, 1868, s. 3, will grant further time for registration, in order T. 
that the error may be rectified. Me WTiite, 17 W. R. 18, Court of Bank- ^^^^^ ^nd' 
ruptcy. Bankruptcy 

365. A creditor may assent in writing to a composition deed, under s. 192 Aiuend- 
of the Bankruptcy Act, 1861, before the deed is prepared or executed by the ?^ggg \ 
debtor ; and if the assent be to a deed of composition only, it will be suffi- ' 
oient, although the deed, when prepared, also contains a release. Wad' 
dington y. EohertSy L. E. 3 Q. B. 579. 

366. A contributory of a company in course of winding up . executed a 
deed of arrangement with his creditors, and entered the company as creditors 
only for a call of £5 per share which had been made. He was liable to be 
called on for £35 per share more, and calls to that amount were afterwards 
made. If the company had been entered as creditors for this whole amount, 
the dissenting creditors would have been the majority in value. 

The debtor subsequently alleged a set-off against the calls, which he had 
not stated on the application for registration :— 

Held, that the company ought to have been entered as creditors for the 
estimated amount of the future calls, as well as the call already made, being 
the amount proveable in bankruptcy according to the Companies Act, 1862, 
s. 75, that the deed, therefore, was not assented to by the majority required 
by the Bankruptcy Act, 1861, s. 192 ; and was not binding on a dissentient 
creditor. Ex parte Pickering ^ In re Pickering ^ L. E. 4 C. A. 58. 

367. A creditor petitioned for adjudication against his debtor. On the 
following day the debtor gave notice of motion to stay proceedings and dis- 
miss the petition. On the hearing of the motion, the debtor proved a deed 
registered under s. 200 of the Bankruptcy Act, 1861, before the petition was 
presented, and an order of a London Commissioner allowing it to be regis- 
tered as complying with the provisions of the Act. The creditor proceeded 
to examine the debtor as to his creditors, in order to show that the pro- 
visions of s. 200 had not been complied with, but the examination was 
stopped on the ground that the order of the London Commissioner was con- 
clusive ; and an order was made dismissing the petition. The petitioning 
creditor appealed on the ground that the order was not warranted by s. 199 
of the Act, and on the ground of the examination having been stopped :— 

Held, that the Commissioner had jurisdiction to entertain the motion and 
to dismiss the petition, if satisfied that there was a deed of arrangement 
which would render an adjudication void : 

But held, that the case must go back to the Commissioner for the examina- 
tion of the debtor to proceed, the ex parte order of the London Commissioner 
not being conclusive evidence that the deed had been assented to as required 
by the Act. Ex parte National Bank of England, In re Van Wart, L. R. 
4 C. A. 63; see Ex parte Page, In re Neal, 1 De G. J. & S. 283 ; supra. 
No. 158. 

368. An officer in the army, who was under an engagement with a 
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SECTION judgment creditor to pay the debt out of the moneys to arise from the sale 

192. or exchange of his commission, retired on half-pay, and, on being arrested 

let condi- ^^ ^^® judgment creditor, executed an arrangement deed, assented to by 

tion, and *^® requisite majority of his creditors, by which he bound himself to pay 

Bankruptcy them a composition of ten shillings in the pound. At this time he had 

Amend- money in hand a little more than sufficient to pay the composition on his 

1868 B 8 debts, which debts amounted to about £3000, and his half-pay was, at 

least, £150 a-year. No meeting of creditors was held, nor was it shown 

that the assenting creditors had investigated the debtor's affairs. 

Held, that it was to be inferred that the assenting creditors had not 
exercised a discretion, with a view to their own pecuniary interests, as to 
whether the composition was fair, but had acted &om some motive leading 
them to favour the debtor, and that the deed was invalid against a dis- 
sentient creditor. Ex parte Deacon, In re Deacon, L. R. 4 C. A. 87. 

369. In an action of debt, the defendant pleaded a deed between himself, 
a trustee, and all his creditors, by which the defendant covenanted with 
the creditors respectively, if the deed were duly registered under the Bank- 
ruptcy Act, 1861, to pay to each of his creditors such sums as should in the 
aggregate be at the rate of two shillings in the pound upon the amount 
which would have been proveable against him if he had become bankrupt 
at the date of the registration, by two instalments of one shilling each. And 
it was agreed that the trustee should hold the defendant's property, already 
assigned to him, in trust for the defendant until default; provided that, if 
default was made in payment of the composition or any instalment thereof, 
the trustee should sell and apply the proceeds, inter alia, in payment rate- 
ably of the debts due to the creditors. The creditors for themselves respec- 
tively released the defendant from the debts due to the creditors respec- 
tively ; and it was agreed and declared that in case default should be made, 
contrary to the covenant, in payment of the composition, or any instalment 
thereof, to the creditors respectively, then the release should be at an end, 
and the creditors should be at liberty to sue for the full amount of their 
respective debts less any amount already received. The plaintiff replied, on 
equitable grounds, that he was not an assenting creditor; that at the time 
the deed was executed the defendant was possessed of available assets 
sufficient to pay a much larger composition than two shillings in the pound ; 
that the deed was not bond fide entered into or assented to by the majority 
of creditors for the equal benefit of all the defendant's creditors, but was 
entered into and assented to by such majority solely from, motives of bene- 
volence and kindness to the defendant, and for his sole and only benefit, 
and without just regard to the rights and interests of the other creditors of 
the defendant. 

On demurrer — Held, a good replication, as showing the deed was not 
valid within s. 192, on the authority of Ex parte Cowen^ L. R. 2 C. A. 
563 ; Hart and Another v. Smith, L. R. 4 Q. B. 61. 

370. The following document was signed by the requisite proportion of 
creditors of A. : ** We hereby assent to and approve of a deed of composi- 
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tion hj A., whereby ia consideration of the payment to the creditors of a bvotion 
composition of eight shillings in the pound by two instalments of two l^'^^* 
shillings and sixpence each at six and twelve months respectively, and one ^ T.^ 
of three shillings at eighteen months, the last secured, the said creditors jji^o, and 
release the said A* from the payment of their debts." A deed was subse- Bankruptcy 
quently registered which provided reasonable security for the payment of Amend- 
the third instalment, but the creditors had not approved of such security ^qqq g 3 
before the registration of the deed. 

Held, that though the assents were at first conditional on the third instal- 
ment being secured, that condition had been fulfilled before the registration 
of the deed, and that the assents were consequently sufficient under the first 
clause of the 192nd section of the Bankruptcy Act, 1861. Horsfall v. TJie 
Swan Bank and Brick Works Company {Limited)^ 16 W. R. 934 ; s. c, 
18 L. T. N. S. 409, on appeal from S. C. in Todmorden County Court below, 
nom. Osborne v. the Swan Bank and Brick Works Company {Limited)^ 
17 L. T. N. S. 96. 

371. An assent to a deed intended to operate under the Bankruptcy Act, 
1861, s. 192, by one creditor on behalf of himself and others, without pre- 
judice to their rights under a former trust deed, is not a valid assent under 
the section in question, it being qualified. Johnson v. Osenton^ 4 W. N. 32. 
See Ex parte Bawlings^ I De Q. J. & S. 225; supra^ No. 63. 

372. By deed purporting to be under s. 192 of the Bankruptcy Act, 1861, 
a debtor covenanted to pay two shillings in the pound to his creditors, but the 
affidavit of the debtor, the memorandum of registration, and the advertise- 
ment of entry in the London Gazette, gave the composition as three shillings. 
Of debts amounting to £518, a sum of £278 was represented by near relatives 
of the debtor who were assenting creditors. 

Held, upon an application being made by a judgment creditor for leave to 
render process available, that no sufficient objection had been raised to the 
deed. Ex parte Davis, Re Porthury, 16 W. R. 915, Court of Bankruptcy. 

373. Upon a plea of composition and release under s. 192 of the Bank- 
ruptcy Act, 1861, 

Held, that the production of the deed and certificate of registration, and 
sealed copies of the affidavits required by s. 192 and by the General Rules 
of 1862, will not dispense with proof that a majority in number representing 
three-fourths in value of the creditors of £10 and upwards have in writing 
assented to or approved of the deed. Bramble v. Moss, L. R. 3 C. P. 458. 
See further Morgan v. Savin, 16 L. T. N. S. 457, No. 247 ; Waddington v. 
BoherU, L. R. 3 a. B. 579, Nos. 365 and 389. 

The following cases in division No. III. in the Digests, Original and 
Supplemental, have been since reported in the following places, viz. : — 
No. 59. Ex parte Smith, In re Smith, 3 De G. J. & S. 218. 

„ 61. Ex parte Oldfield, In re Oldfield, 3 De Gt. J« & S. 250. 

„ 63. Finder v. Coqui, 15 W. R. 22. 

„ 64. Ex parte Cockbum, In re Smith, 3 De G. J. & S. 175. 

„ 224. Ex parte Cleland, L. R. 2 C. A. 808. 

„ 226. Ex parte Middleton, In re Middleton, 3 De Gt. J. $ S. 201. 
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IV. 

CASE UPON THE 2nd CONDITION OF THE 192irD SECTION, 



8E0TION 
192. 



374. To render a deed under the Bankruptcy Act, 1861, s. 192 binding 
upon creditors it must be executed by the trustee personally, and the execu- 
2nd condl- ^^^ ^J ^^® ^^® ^^ ^^® trustee by the authority of a letter from her husband 
tion. is insufficient. No presumption from lapse of time can arise in favour of the 

due execution of the deed where it is clearly shown that the Act of Parlia- 
ment has not been complied with. £x parte Jorey, Me MtUteadf 16 W. IL 
582, Court of Bankruptcy. This case was compromised on appeal. 



V. 

CASE UPON THE 3kd CONDITION OF THE 192nd SECTION. 



SEOTION 

192. 

3rd con- 
dition. 



The following case in division No. Y. in the Original Digest has been 
since reported in the following place, viz. : — 

No. 69. In re Fukher, Cooper ^ and Co,, L. R. 1 C. A. 519. 



VL 

CASES UPON THE 4th AND 5th CONDITIONS OF THE 192nd 
SECTION OF THE BANKRUPTCY ACT, 1861, AND UPON THE 
ORDER OF MAY 22nd, 1802, AND THE BANKRUPTCY 
AMENDMENT ACT, 1868, s. 3. 



SEOTION 
192. 



4ih & 5th 
conditions 
and order 
of May, 
1862, and 
Bank- 
ruptcy 
Amend- 
ment Act, 
1868, B. 3: 



375, The fourth condition of s. 192 of the Bankruptcy Act, 1861, which 
requires registration within twenty-eight days, is imperative, and not direc- 
tory, and a deed which has not been registered within the twenty-eight days 
affords no defence to an action by a non-assenting creditor though it has 
been subsequently registered under s. 194. Thomas v. Jonea^ 16 W. R. 678, 

376. Where by a mistake the Commissioner before whom two affidavits 
of debt have been sworn has omitted to initial the exhibits, the Court will 
(under the Bankruptcy Amendment Act, 1868, s. 3) grant further time for 
registration, in order that the omission may be rectified. Me Thompson , 17 
W. R. 100, Court of Bankruptcy. 



SECOND SUPPLEMENT TO DIGESTS. 89 

377. The majority of assenting creditors required by s. 192 of the Bank- sbotion 
ruptoy Act, 1861, for the purpose of making a deed under that section 192. 
binding on dissenting creditors, must be constituted by creditors who have 44^1^ "rTxi, 
assented before registration of the deed under the fifth clause of that section, conditions 
JEx parte Itaistriekf In re Nuttall, 37 L. J. N. S. Bankruptcy, 12. and order 

378. A memorandum written on the face of the deed, according to s/ 196 of MftJ* 
of the Bankruptcy Act, 1861, stating the day and the hour of the day on b^I*."*^ 
which the deed was brought to the office of the Chief Registrar for regis- ruptoy 
tration, and that it was duly registered pursuant to the provisions of the Amend- 
Bankruptcy Act, 1861, hprimd facie evidence that an affidavit, pursuant to ™f°^ ^^ 
clause 6 of s. 192, was delivered to the Chief Registrar together with the ' "' 
deed; and it is unnecessary to prove the truth of the affidavit. Wad^ 
dington v. Roberts^ L. B. 3 Q. B. 579. See above Bramble v. MoMy L. B. 

3 C. P. 468, No. 373 ; and Morgan v. Savin, 16 L. T. N. S. 457, No. 247. 

379. Where, by a mistake, the assent of a creditor under a deed of assign- 
ment has been signed by a clerk only, the Court (under the Bankruptcy 
Amendment Act, 1868) will grant further time for registration, in order that 
the error may be rectified. Re White^ 17 W. B. 18, Court of Bankruptcy. 

380. Where, after the execution by debtors in partnership, of a deed of 
composition under s. 192 of the Bankruptcy Act, 1861, one of the partners 
dies, the Court will allow registration upon the substitution for the affidavit 
of the deceased partner of an affidavit by some person able to depose thereto 
of the truth of the joint and separate accounts of the deceased partner. 
Anonymous, 16 W. R. 308, Court of Bankruptcy. 

381. Where a debtor dies after his execution of a deed of assignment under 
the 1 92nd section and before registration, the Court will dispense with the 
affidavit of debts required by the rule of May, 1862, and will accept in lieu 
thereof an affidavit by the widow* Anonymoue, 16 W. R. 651, Court of 
Bankruptcy. 

382. A. executed a deed of arrangement with his creditors, which was on 
the face of it duly assented to by the necessary majority of the creditors. He, 
however, omitted from the schedule of debts a judgment at law on a bill of 
exchange, which had been obtained against him by C. some time previously. 
C. afterwards took proceedings in outlawry against A., and ultimately he 
was imprisoned, but was released by a Court of Law on the ground that the 
certificate of the registration of the deed was a protection to him, even 
though the deed was in itself invalid. C, having made no previous appli- 
cation to the Court of Bankruptcy, then (fifteen months after the execution 
of the deed) applied to the Commissioner for leave to issue execution against 
A. on the judgment. A. swore that the judgment was obtained on a bill of 
exchange for which no consideration had been given by him. The Com- 
. missioner gave leave to issue execution, and, on appeal, this decision was 

affirmed. Ex parte Amen, Re Ames, 16 W. R. 1132. 

383. The omission of a debt from the schedule is not a ground on which 
the Court of Chancery can hold a deed to be invalid, if the requirements of 
the 192nd section of the Bankruptcy Act, 1861, are satisfied. 
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.8S0TIOH The qnestion of oompliance with the General Order of the 22nd May, 
192. 1862, is not one to be considered by a Court of Equity. In re Richmond 
. , "7T1. Hill Hotel Company^ Ex parte King, L. R. 4 Eq, 566. Affirmed on appeal, 
conditions L« B- 3 C. A. 10. See Walker v. Nevill, 3 H. & C. 403, supra, No. 80. 
and order 384. A contributory of a company in course of winding up executed a 
of May, ^ggji Qf arrangement with his creditors, and entered the company as creditors 
Bank- *° ^^^^ ^^^ * ^^^ ^^ ^^ ^^ share which had been made. He was liable to be 
rnptcy called on for £35 per share more, and calls to that amount were afterwards 
Amend- made. If the company had been eotered as creditors for this whole amount, 
T«fi« ^^\ *^® dissenting creditors would have been the majority in value. 

' * The debtor subsequently alleged a set-off against the calls, which he had 
not stated on the application for registration : — 

Held, that the company ought to have been entered as creditors for the 
estimated amount of the future calls, as well as the call already made, being 
the amount proveable in bankruptcy according to the Companies Act, 1862y 
s. 75, that the deed, therefore, was not assented to by the majority required 
by the Bankruptcy Act, 1861, s. 192 ; and was not binding on a dissentient 
creditor. Ex parte Pickering, In re Pickering, L. R. 4 C. A. 58. 

385. A deed under s. 192 of the Bankruptcy Act, 1861, was expressed 
to be made between the debtor and certain persons named in the schedule as 
creditors, and all other the creditors of the defendant, and was executed by 
a majority in number, representing three-fourths in value of the debtor's 
creditors, and was then registered ; after registration, the names of two 
additional creditors of the debtor, were inserted in the schedule : — 

Held, that there was no material alteration of the deed, and, that as the 
requisite number had assented before registration, the insertion of the 
names of the two creditors alter registration did not affect the validity of 
the deed. Wood v. Slack, L. R. 3 Q,, B. 379 ; see In re Richmond Hotel 
Comj^any, Ex parte King, L. R. 4 Eq. 566 : L. R. 3 C. A. 10 ; supra, 
No. 356 ; Sellin v. Price, L. R. 2 Exch. 189 ; supra, Nos. 241, 336. 

The following cases in division No. YI. in the Digests, Original and Sup- 
plemental, have been since reported in the following places, viz. : — 
No. 73. Re Skinner, 3 De O. J. & S. 238. 

74. Ex parte Middkton, In re Middleton, 3 De G. J. & S. 201. 

86. Ex parte Savin, In re Savin, L. R. 1 C. A. 616. 

241. Ex parte Cockburn, Re Smith, 3 De O. J. & S. 175. 
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. VIIL 

CASES ON THE 194th SECTION. 



SECTION 3^^* -^ ^^^^ ^^ assignment under the Bankruptcy Act, 1861, schedule D, 
194. may be given in evidence as proof of an act of bankruptcy, though neither 
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stamped nor registered ; and notice of the execution of the deed is notice of 
an act of bankruptcy. 

H. being in difficulties, executed a deed in the form given in schedule D 
of the Bankruptcy Act, 1861. The deed was never stamped or registered. 
Immediately after its execution an attorney, acting both for H. and the 
trustees named in the deed, wrote to W., an auctioneer, informing him of 
the execution of the deed, and authorising him to sell the goods of H. W. 
sold the goods, and, after the expiration of twenty-eight days, paid the 
proceeds to H. H. subsequently absconded, and was made a bankrupt. 
In an action by the assignee of H. under the bankruptcy against W. to 
recover the value of the goods, the deed was put in evidence and its execu- 
tion relied on as the act of bankruptcy : — 

Held, that the deed being given in evidence for a collateral purpose, and 
not to give effect to it, was admissible, although not stamped or registered ; 
that the act of bankruptcy was complete on the execution of the deed ; and 
that therefore W. had notice of an act of bankruptcy. Ex parte Wensley^ 
1 De Gt. J. & S. 273, acted on. Ex parte Pottery 3 De G. J. & S. 240 
(supraf No. 91), questioned. Fomford v. WaUon, L. B. 3 C. P. 167. 
See Mobson v. Thelluson, L. E. 2 Q,. B. 642 : infra, No. 452. 

387. An assignment of the whole of a debtor's property for the benefit of 
creditors, may be given in evidence as an act of bankruptcy though 
unstamped and not registered under the Bankruptcy Act, 1861. Ponsford 
V. Walton f L. R. 3 C. P. 167, followed; Ex parte Squire, In re Oouldwell, 
L. R. 4 C. A. 47. See further Thomas v. Jones, 16 W. R. 678, supra, 
No. 375. 



SBOTION 
194. 



The following case in division YIII. in the Original Digest has been 
since reported in the following place, viz. : — 
No. 91. Ex parte Potter, Ee Barron, 3 De G. J. & S. 240. 



VIII. (A). 
CASE ON THE 195th SECTION. 



388. An inspectorship deed of a debtor's estate under s. 192 of the Bank- 
ruptcy Act, 1661, is sufficiently stamped under s. 195 of the same statute, 
if in addition to the ordinary deed stamp it bear an ad valorem stamp, cal- 
culated at the rate of 5fl. upon every hundred pounds of the whole amount 
of the debts uncovered by security ; and the amount of the secured debts 
need not be taken into consideration in calculating such stamp duty. 
Graves v. Lovett, 18 L. T. N. S. 297. 



BEOTION 
195. 



42 



SECOND SUPPLEMENT TO DIGESTS. 



8BCTI0N 
196. 



VIII. (a) 

CASE ON THE 196th SECTION. 



389. A memorandum written on the faoe of the deed, acoordingto s. 196 
of the Bankruptcy Act, 1861, stating the day and the hour of the day on 
which the deed was brought to the office of the chief registrar for regis- 
tration, and that it was duly registered pursuant to the provisions of the 
Bankruptcy Act, 1861, is primd facte evidence that an affidavit, pursuant 
to clause 5 of s. 192, was delivered to the chief registrar, together with the 
deed ; and it is unnecessary to prove the truth of the affidavit. Waddington 
Y. Boberts, L. R. 3 Q. B. 679. See above, Bramhle v. JIfoss, L. E. 3 C. P. 
468, supra^ No. 373 ; and Morgan y. Savin, 16 L. T. N. S. 457, «t«pra, No. 
247. 



SBOTIOK 

197. 



IX. 

CASES ON THE 197th SECTION. 



390. A creditor making an application for the examination in the Court of 
Bankruptcy of an arranging debtor is bound to show by affidavit some 
ground for the examination, and must not in his affidavit suppress any 
material facts. Ex parte Pooley, lie QahrieUi, 16 W. R. 957. 

391. A creditor who assents to a composition deed under the Bankruptcy 
Act, 1861, s. 192, and who is summoned under the 197th section of the Act 
by a dissenting creditor to be examined as to his dealings with the debtor, 
with a view to the impeachment of the deed, is entitled to payment of his 
expenses before being sworn, like an ordinary witness. Re a Deed of Com- 
poaitton, 19 L. T. N. S. 23, Court of Bankruptcy. 

392. The trustees of a creditors' deed having sold all the property com- 
prised in the deed, the Court of Bankruptcy has no jurisdiction under the 
Bankruptcy Act, 1861, to summon for examination persons alleged to owe 
money to the estate of the debtor who executed the deed. Ite JRy lands, 17 
W. R. 40: 19L. T. N. S. 371. 

393. A creditor petitioned for adjudication against his debtor. On the 
following day the debtor gave notice of motion to stay proceedings and dis- 
miss the petition. On the hearing of the motion, the debtor proved a deed 
registered under s. 200 of the Bankruptcy Act, 1861, before the petition was 
presented, and an order of a London Commissioner aUowing it to be 
registered as complying with the provisions of the Act. The creditor pro- 
ceeded to examine the debtor as to his creditors, in order to show that the 
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provisions of s. 200 had not been complied with, but the examination was sbotioit 
stopped on the ground that the order of the London Commissioner was ^^7. 
conclusiye; and an order was made dismissing the petition. The petitioning 
creditor appealed, on the ground that the order was not warranted by s. 199 
of the Act, and on the ground of the examination having been stopped : — 

Held, that the Commissioner had jurisdiction to entertain the motion and 
to dismiss the petition, if satisfied that there was a deed of arrangement 
which would render an adjudication void: 

But held, that the case must go back to the Commissioner for the examina- 
tion of the debtor to proceed, the ex parte order of the London Commissioner 
not being conclusive evidence that the deed had been assented to as required 
by the Act. Ex parte National Bank of England, In re Van Wart, L. R. 
4 C. A. 63. 

394. A person who has a claim against a debtor for unliquidated damages 
is not a creditor within the meaning of ss. 192 and 197 of the Bankruptcy 
Act, 1861. 

Where a trust deed under the 192nd section of the Bankruptcy Act, 
1861, does not in terms extend to creditors in respect of unliquidated 
damages, they cannot come in under the deed by virtue of the 153rd section. 
Secus as to a deed in the form of schedule D, under the 200th section. 
Ex parte Wilmot, In re Thompson, L, R. 2 C. A. 795, supra. No. 262. 
See In re Richmond Hill Hotel Company, Ex parte King, L. R. 3 C. A. 10 : 
supra. No. 356. 

395. The Court has no jurisdiction to order inspectors to deliver up a bill 
of exchange claimed by a creditor or to restrain the negotiation of it. Ex 
parte The Chartered Bank of India, Australia, and China, Re Smith, 16 
W. R. 159, Court of Bankruptcy. 

396. Where a deed under s. 192 of the Bankruptcy Act, 1861, conveys all 
the estate and effects of the debtor to trustees, to be held and administered by 
them for the benefit of the creditors, as if the debtor had been adjudicated 
bankrupt, the title of the trustees has, by virtue of s. 197, relation back ; 
and they can bring trover for goods fraudulently transferred by the debtor 
before the execution of the deed, without doing any act to avoid the trans- 
action. Exley V. Inglis, L. R. 3 Ex. 247. 

397. Where a debtor has executed a deed in the form of schedule D to the 
Bankruptcy Act, 1861, the Court of Bankruptcy has jurisdiction under 
8. 197 to order the trustee to pay a dividend to a creditor. Ex parte 
Delaunay, In re Pilling, L. R. 3 C. A. 258. 

398. By a deed (duly registered) in the form given in schedule D to the 
Bankruptcy Act, 1861, to which the required, majority of the creditors assented, 
B. assigned all his effects to a trustee, " to be applied and administered for 
the benefit of the creditors in like manner as if B. had been at the date 
thereof duly adjudged a bankrupt." 

Held, that the title of the trustee under s. 197 of that Act dated from the 
execution of the deed, and that a distress for rent levied between that time 
and the day of registration could not by reason of s. 129 of the Bankrupt 
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siOTXoii Act, 1849, be made available for more than one year's rent. Williams v. 
1^7, Cadburt/y Law Rep. 2 C. P. 453, aupra^ No. 256, distinguished ; 8eU)y v. 
Greaves, L. R. 3 G. P. 594. See the eases referred to above, No. 362. 

399. A deed of inspection by which nothing is conveyed, but containing 
a covenant by the debtor to convey, if required, and he has not been 
required so to do, is not such a deed as will give the parties the same rights 
as they would have had under a bankruptcy. 

The question of reputed ownership cannot arise under such a deed. J?:r 
parte Holland, Jaques, ^ Co,, Re Thompson, Holland, ^ Co,, 19 L. T. 
N. S. 430, Court of Bankruptcy. See Ex parte the Inspectors, Re Carlisle 
Canal Company, 13 L. T. N. S. 70 : supra, No. 109. S. C. nom.. Ex parte 
the Inspectors, Re Carlisle Carr ^ Co., 14 W. R. 16. See, however, per 
Lush, J., in Hartley v. Mare, 19 C. B. N. S. 85, 90 ; and per Turner, L. J., 
in Re Marks' Trust Deed, L. R. 1 C. A. 429, 432 ; supra, Nos. 152, 98. 

400. X. bought hops of T. on a custom known in the hop trade as W. 0. 
%,e., the hops were to wait the order of X in T.'s warehouse, and to be 
charged for warehouse room and insurance. X. paid for the hops by bills 
of exchange, which were dishonoured at maturity. X. afterwards registered 
a deed of composition which was assented to and executed by T. to the ful 
amount of his debt in respect of the dishonoured bills. 

Held, that T.'s assent and execution of the deed operated as a proof in 
bankruptcy, and therefore an abandonment of his lien for unpaid purchase- 
money. Ex parte Turnbull, Re Oxley, 19 L. T. N. S. 463: 17 W. R. 200, 
Court of Bankruptcy. See Ex parte Spicer, 12 L. T. N. S. 55 : supra, No. 
112; Ex parte Middleton, In re Middleton, 3 De G-. J. & S. 301 : supra, 
Nos. 74, 226, 307. And also Whittaker v. Lowe^ 4 H. & C. 109: L. R. 
1 Exch. 74 : supra, 59, 222. 

See further. Infra, Nos. 429, sqq. 

The following cases in division No. IX. in the Digests, Original and 
Supplemental, have been since reported in the following places, viz. : — 

No. 105, 249. Ex parte Brooks, Re Brooks, 3 De G. J. & 8. 212. 
„ 111. Ex parte Oibhins, Re Gibbins, 3 De G. J. & S. 258. 
„ 125. Smith v. Dresser, 35 Beav. 378. 
,, 257. Ex parte The Governors and Company of the Bank of England, 

Re Sir Charles Price, L. R. 2 C. A. 662. 
„ 261. Ex parte Wilmot, Re Thompson, L. R. 2 C. A. 795. 
„ 262. In re Richmond Hill Hotel Company {Limited), King's case, 

L. R. 3 C. A. 10. 
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X. 

CASES ON THE 198th SECTION, 

401. A certificate of the registration of a deed under the Bankmptoy bbotioi 
Act, 1861| does not, by yirtue of s. 198, protect the debtor from arrest for 198. 
debts not bound by the deed, nor the sheriff in releasing him, at least without 

due inquiry. 

To an action for an escape, the defendant pleaded that the debtor pro- 
duced a certificate of the registration of a deed within s. 198 of the Bank-* 
ruptoy Act, 1861. Replication, that the judgment was subsequent to the 
registration, of which fact the defendant had notjee, and which was stated 
on the writ of ca, sa, ; that it was obtained on a debt which became due 
BubsequenUy to the registration; and that the plaintiffs were not creditors 
under the deed in respect of the debt, as the defendant might with due care 
have known. 

Held, on demurrer, a good replication. WiUiama and Another y. JSom, 
L. B. 3 Ex. 6 ; 8upra, No. 269. 

See next case, and Itoest y. Bailey^ L. R. 3 Q. B. 621 ; tn/ra, No. 414. 

402. A debtor executed and registered a deed under s. 192 of the Bank- 
ruptcy Act, 1861, and was subsequently arrested upon a ea, m, on a judgment 
recoyered in respect of a cause of action which first accrued after the 
execution and registration of the deed. The debtor produced to the officer 
who arrested him the certificate of the registration of the deed, and was 
thereupon discharged from custody. In an action by the creditor against 
the sheriff for an escape, 

Held, on demurrer, that the production of the certificate did not justify 
the sheriff under s. 198 in releasing the debtor. Dignam y. BaUyy L. R. 
3 Qt, B. 178. See last case, and case there referred to. 

403. A debtor was conyicted under the 6th section of the Copyright Act (26 
ft 26 Yict c. 68), for violations of copyright in engravings, and sentenced to 
pay a fine, and in default was imprisoned. After the conviction he executed 
a deed of composition with his creditors, which was duly registered. He 
then applied lor discharge from prison. 

Held, that the process under which the debtor was arrested was of a 
criminal nature, and not for a debt, and that he was not entitled to his 
discharge. Ex parte Oravea, In re Prince^ L. R. 3 C. A. 642. 

404. Where a debtor in the custody of the sheriff executes a deed of com- 
position under the 192nd section of the Bankruptcy Act, 1861, and applies for 
his release, the onus is upon him to show that the deed is a valid one, and 
the Court will order him to be examined for that purpose. 

If the deed be valid, the Court has power to order the release. Bx parte 
Davisy In re Davis^ 16 W. R. 17, Court of Bankruptcy. 

D 
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BKonon 405. A. being in oastody nnder a ea. «a. executed a composition deed, and 
198. obtained a certificate of protection and discbarge under tbe provisions of tbe 
Bankruptcy Act, 1861, s. 198. Tbe deed, tbough good upon tbe face of it, 
was invalid, and notice of its invalidity was given to tbe sberiff. 

Held, tbat tbe sberiff was bound, notwitbstanding suob notice, to release 
A. out of custody on tbe production of the certificate. Ames v. Colnaghi, 
L. R. 3 C. P. 359. 

406. In Jaly, 1867, a major in tbe army on full pay assigned to one of 
his creditors all monies which should come into tbe hands of Messrs. Cox, 
the army agents, upon trust after payment of costd to pay tbe debts of two 
detaining creditors in full. He covenanted not to sell or exchange bis 
eommission except through tbe agency of Messrs. Cox, and tbat be would 
not do anything whereby he might be deprived of his commission or be 
hindered from selling it. He therefore obtained his release. 

Afterwards the debtor retired on half pay, and on tbe 2nd of November, 
1868, he executed a deed of arrangement by which be proposed to pay to a 
trustee for the benefit of his creditors tbe sum of lOs, in the pound upon bis 
debts in consideration of bis release. The selling value of his commission 
was £3,200, but his position after his retirement on half pay appeared to 
have been that, in addition to his half pay, he bad in his possession a sum (*f 
£1,650, which would be more than sufficient to pay tbe composition on the 
debts due from him. The debtor having been attain arrested at the suit of 
one of tbe creditors who had in the first instance detained him : — 

Held, tbat the deed of composition was not binding on the detaining 
creditor, and that the application must be refused. He Deacon , 17 W. R. 
137, 19 L. T. N. S. 367, Court of Bankruptcy. 

407. A. executed a deed of arrangement with his creditors, which was on 
tbe face of it duly assented to by the necessary majority of tbe creditors. Hci 
however, omitted from the schedule of debts a judgment at law on a bill of 
exchange, which had been obtained against him by C. some time previously. 
C. afterwards took proceedings in outlawry against A., and ultimately be 
was imprisoned, but was released by a Court of Law on the ground that the 
certificate of the registration of the deed was a protection to him, even 
though the deed was in itself invalid, C, having made no previous appli- 
cation to tbe Court of Bankruptcy, then (fifteen months after tbe execution 
of the deed) applied to the Commissioner for leave to issue execution against 
A. on the judgment. A. swore that the judgment was obtained on a bill of 
exchange for which no consideration had been given by him. 

Tbe Commissioner gave leave to issue execution, and, on appeal, this 
decision was affirmed. Ex parte Ames^ Re Ames, 16 W. R. 1132. 

408. Notice of an application under tbe 19Stb section of the Bankruptcy 
Act, 1861, for leave to render process available must be personally served 
upon the debtor. Ite Wadesony 17 W. R. 17, Court of Bankruptcy. 

409. On the 9th of August a verdict was obtained against a debtor who, on 
the 22nd, executed a deed of composition with bis creditors. On tbe following 
day the debtor was adjudicated a bankrupt upon a petition presented by a 
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creditor, and the plaintiff taxed his costs on the 26th without notice either sbotion 
of the deed or of the bankruptcy. The plaintiff having caused a writ of 198. 
fi^fa, to be issued, the sheriff, on the 4th of September, seized two houses 
which had been in the possession of the defendant. On the 13th the deed 
was registered, and on the 18th the bankruptcy was annulled with the 
consent of the petitioning creditor. 

Upon an application being made by the plaintiff for leave to render 
process available notwithstanding the deed. 

Held, that although the deed was a simple composition deed, yet that the 
plaintiff was not at liberty to avail himself of his judgment, for he would 
thereby obtain a larger share of the debtor's estate than the other creditors, 
which would be contrary to the letter and spirit of the statute. JEx parte 
Spurr^ Sa CourUnay^ 16 W. R. 63, Court of Bankruptcy. 

410. A deed of composition is not invalid or fraudulent where no assets are 
realised, provided there be a reasonable probability that claims by the 
debtor will result in assets. 

A claim for set-off in respect of a dispute between the debtor and the 
company as to the number of shares held by the former is barred by the 
settled list of contributories. 

An application for leave to issue execution fifteen months after regis- 
tration of the deed is not too late when the debtor by his own act has caused 
the delay. A deed executed and registered between verdict and judgment 
ought to be pleaded in arrest of judgment. 

Where the debtor and his solicitor attended in obedience to a summons, 
and made an objection thereto on a matter of form, the objection was held 
to have been waived. Ex parte Anonymous^ Re a Deed of Composition f 
19 L. T. IS, S. 73, Court of Bankruptcy ; s. c. on appeal, nom. JEx parte 
Pickering^ In re Pickering^ L. K. 4 C. A. 68. As to the first point, see 
Ex parte Morrieofiy In re Clunn, 3 De G. J. & S. 232 : supra, Nos. 131, 193. 
As to the third point, see Ex parte Ames, Re Ames, 16 W. R. 1132 : supra, 
No. 407. And as to the fourth point, Rossi y. Bailey, L. R. 3 d. B. 621 : 
infra, No. 414, and case there referred to. 

411. Upon an application being made by a dissenting creditor for leave to 
render process available notwithstanding the registration by the debtor of a 
deed of composition, the Court will receive the evidence of witnesses as to 
the existence of alleged debts, and however unsatisfactory it may be that a 
dissenting creditor should be bound by a deed made binding upon him by 
including a debt contracted by one brother with another at different periods 
during five or six years, and of which no reliable record exists ; yet, if the 
story told by the brothers is consistent, and if their evidence is straight- 
forward, and they appear to be witnesses of truth, it cannot be resisted. 
If, however, their evidence is on some points in which they cannot well be 
mistaken, evidently and deliberately untrue, the rights of creditors ought 
not to be affected by a deed supported by no other testimony, and the Court 
accordingly, irrespective of any other objection to the deed, will grant leave 
to render process available. Ex parte Rose, Re Dunbar, 16 W. R. 275, 

D 2 
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EOTioN Court of Bankraptoy. See further as to this kind of case, JKa? parte Cowen, 
198. jr^ ^^ Cowen^ L. R. 2 C. A. 563 ; Ex parte Deacon, In re Deacon, L. R. 4 

G. A. 87 ; Hart and Another y. Smithy L. R. 4 Q. B. 61 : eupra^ Kos. 217, 

801, 368, 369. 

412. By deed purporting tol>e under the 192nd section of the Bankruptcy 
Act, 1861, a debtor covenanted to pay two shillings in the pound to his 
creditors, but the affidavit of the debtor, the memorandum of registration, 
and the advertisement of entry in the London Gazette^ gave the composition 
as three shillings. Of debts amounting to £518, a sum of £278 was repre- 
sented by near relatives of the debtor, who were assenting creditors. 

Held, upon an application being made by a judgment creditor for leave to 
render process available, that no sufficient objection had been raised to the 
deed. Ex parte Dame, Re Porthury^ 16 W. R. 915, Court of Bankruptcy. 

413. On the 2nd October A. caused a trader-debtor summons to be issued 
aji^ainst B., and upon the return thereof on the 7th B. filed an admission. 
On the same day B. executed a deed of composition under the 192nd section 
of the Bankruptcy Act, 1861, which was registered on the 10th. Notice of 
the registration was given on the 12th, and on the 22nd B. was adjudicated 
on A.'s petition, without any leave being given for that purpose pursuant 
to the 198th section. 

Upon the adjudication being disputed by B., 

Held, that it was invalid. Anonymous , 17 W. R. 13. 

414. A debtor, who had executed and registered a deed of composition, 
under s. 192 of the Bankruptcy Act, 1861, containing a release, was sued by a 
non-assenting creditor for a debt due before the execution of the deed. The 
debtor neglected to plead the deed, and the creditor obtained judgment, and 
issued execution :— 

Held, that, as the debtor might have pleaded the deed, he was estopped 
from setting it up afterwards to defeat the execution under s. 198. Rossi y. 
Bailey, L. R. 3 Ql. B. 621. See Williams v. Rose, L. R. 3 Ex. 5 : Dignam 
y. Baily, L. R. 3 Q. B. 178 : supra, Nos. 401 and 402^. 

415. Judgment having been obtained in an action, and a writ of execu- 
tion hjji:fa, having been issued, but not having been put into execution, 
the defendant applied to set aside the writ and stay any further proceed- 
ings by way of execution, on the ground that the defendant had entered into 
a deed of composition witii his creditors under the Bankruptcy Act, 1861, 
which he had had no reasonable opportunity of pleading in the action : — 

Held, that the Court ought not to interfere, no attempt having been made 
to render process available, which is all that is forbidden by s. 198 of the 
Bankruptcy Act, 1861. Harding y. Inship, 19 L. T. N. S. 609: L. R. 4 
Ex. 80. See Ex parte Jtf., Re a Deed of Assignment^ 17 W. R. 17; Ellis 
y. McC&rmich, 4 W. N. 44 : infra, Nos. 465, 492. 

The following oases in Division X. of the Digests, Original and Sup- 
plemental, have been since reported in the following places, viz. : — 
Nt>. 128. Ex parte Smithy Re Smith, 3 De G. J. & S. 218. 
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No. 131. Ex parte Thatcher^ L. R. 2 G. A. 93. 

141. Ex parte Savin, In Ee Savin, L. B. 1 G. A. 616. 
269. Williama y. Eoae, L. R. 3 Ex. 5. 

302. In re Oreatorex, 16 W. R. 143. 

303. Ex parte Glen, Re Glen, L. R. 2 G. A. 670. 

304. Ex parte Cleland, Be Daviee, L. R. 2 G. A. 808. 
307. Ex parte Middleton, Re Middkton, 3 De 0. J. & S. 201. 
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XI. 



GASES ON THE 199th SEGTION. 



416. An application under the 199th section of the Bankruptcy Act, 1861, 
to dismiss a petition for adjudication of bankruptcy filled by an executing 
debtor prior to a registration of the deed, which took place without his oon- 
ourrenoci is too late after the bankrupt has passed his examination and 
obtained a discharge. 

S^mble, the deed was revocable prior to registration and under the 
circumstances, therefore, not binding on the executing debtor. 

Semble, the petition referred to in the 199th section is a creditor's 
petition only, and an application under that section is supposed to be made 
on behalf of and not adversely to an executing debtor. Re William Bell, 
18 L. T. N. S. 62, Newcastle Gourt of Bankruptcy. 

417. A debtor executed a deed of composition with his creditors on the 
28th January, 1868. The deed having been duly assented to, was registered 
on the 17th February. On the 7th February the debtor was adjudicated 
bankrupt on the petition of a creditor filed on the 6th February, the act of 
bankruptcy relied on having been committed on the 22 nd January. 

On the application of the debtor on the 27th February, the Gommissioner, 
under section 199 of the Bankruptcy Act, 1861, dismissed the petition and 
annulled the bankruptcy, but directed the costs of the proceedings in bank- 
ruptcy to be paid by the bankrupt. 

Held, upon appeal, that the bankrupt ought not to pay the costs of the 
proceedings. Ex parte Jacobs, Re Jacobs, 16 W. R. 684. 

418. Whereafter the issuing of a judgment debtor summons and before 
adjudication the debtor executes and duly registers a deed of inspectorship 
with his creditors, the Gourt will not adjudicate the debtor a bankrupt 
under the Baukruptcy Act, 1861, s. 83, at the instance of the judgment 
creditor. Anonffmoue, 16 W. R. 966, Gourt of Bankruptcy. 

419. Where a petition for adjudication of bankruptcy has been opened 
pending the time allowed for registration of a trust deed, and dismissed 
upon the subsequent registration of the deed, the Gourt has no jurisdiction 
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8S0TI0N to order payment of the petitioning creditor's costs. Ite EmhUtony 18 
199. L. T. N. S. 924, Newcastle Court of Bankraptcy. 

The following case in Division XI. of the Original Digest has since been 
reported in the following place, viz. : — 
No. 161. Ex parte Jones, Be McTurk, 3 De G. J. & 8. 230. 



XIT. 
CASES UPON THE 200th SECTION. 



sBOTion ^^^* ^ person who has a claim against a debtor for unliquidated damages 
20«>. is not a creditor within the meaning of sections 192 and 197 of the Bank- 
ruptcy Act, 1861. 

Where a trust deed under the 192nd section does not in terms extend to 
creditors in respect of unliquidated damages, they cannot come in under the 
deed by virtue of the 153rd section. Sfcus as to a deed in the form of 
schedule D, under the 200th section. £x parte Wilmot, In re Thompson, 
L. E. 2 C. A. 795. See In re Richmond Hill Hotel Company, Ex parte 
King, L. R. 3 C. A. 10: supra. No. 356. 

421. A creditor petitioned for adjudication against his debtor. On the 
following day the debtor gave notice of motion to stay proceedings and 
dismiss the petition. On the hearing of the motion the debtor proved a 
deed registered under s. 200 of the Bankruptcy Act, 1861, before the 
petition was presented, and an order of a London Commissioner allowing it 
to be registered as complying with the provisions of the Act. The creditor 
proceeded to examine the debtor as to his creditors, in order to show that 
the provisions of s. 200 had not been complied with, but the examination 
was stopped on the ground that the order of the London Commissioner 
was conclusive; and an order was made dismissing the petition. The 
petitioning creditor appealed on the ground that the order was not warranted 
by s. 199 of the Act, and on the ground of the examination having been 
stopped : — 

Held, that the Commissioner had jurisdiction to entertain the motion and to 
dismiss the petition, if satisfied that there was a deed of arrangement which 
would render an adjudication void : 

But held, that the case must go back to the Commissioner for the ex- 
amination of the debtor to proceed, the ex parte order of the London Com- 
missioner not being conclusive evidence that the deed had been assented to 
as required by the Act. Ex parte National Bank of England, In re Van 
Wart, L. R. 4 C. A. 63. 

422. Where a debtor has executed a deed in the form of schedule D to the 
Bankruptcy Act, 1861, the Court of Bankruptcy has jurisdiction under 
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section 197 to order the trustee to pay a dividend to a creditor. Sx parte sxotiok 
Delaunay, In re Pilling, L. B. 3 C. A. 253. 200. 

423. A deed of assignment under the Bankruptcy Act, 1861, schedule D, 
may be given in evidence as proof of an act of bankruptcy, though neither 
stamped nor registered ; and notice of the execution of the deed is notice of 
an act of bankruptcy. 

JI. being in ditfioulties, executed a deed in the form given in schedule D 
of the Bankruptcy Act, 1861. The deed was never stamped or registered. 
Immediately after its execution an attorney, acting both for H. and the 
trustees named in the deed, wrote to W., an auctioneer, informing him of 
the execution of the deed, and authorising him to sell the goods of H. W. 
sold the goods, and, after the expiration of twenty-eight days, paid the 
proceeds to II. H. subsequently absconded, and was made a bankrupt. In 
an action by the assignee of H. under the bankruptcy against W. to recover 
the value of the goods, the deed was put in evidence, and its execution re- 
lied on as the act of bankruptcy : — 

Held, that the deed being given in evidence for a collateral purpose, and 
not to give effect to it, was admissible, although not stamped or registered ; 
that the act of bankruptcy was complete on the execution of the deed ; and 
that therefore W. had notice of an act of bankruptcy. Ex parte Wensley, 
1 De a. J. & S. 273, acted on ; Ex parte Pottery 3 De G. J. & S. 240, 
questioned ; Ponsford v. Waltony L. R. 3 C. P. 167. 

424. An assignment of the whole of a debtor's property for the benefit of 
creditors may be given in evidence as an act of bankruptcy, though 
unstamped, and not registered under the Bankru[)toy Act, 1861. Ponsford 
V. Waltony L. B. 3 C. P. 167, followed ; Ex parte Squire, In re Gouldwelf, 
L. B. 4 C. A. 47. 

425. Where a deed under s. 192 of the Bankruptcy Act, 1861, conveys all 
the estate and effects of the debtor to trustees, to be held and administered 
by them for the benefit of the creditors, as if the debtor had been adjudicated 
bankrupt, the title of the trustees has, by virtue of s. 197, relation back ; and 
they can bring trover for goods fraudulently transferred by the debtor before 
the execution of the deed, without doing any act to avoid the transaction. 
Exley Y. Inglie, L. B. 3 Ex. 247. In this case, however, the deed was 
not, in other respects than that above mentioned, precisely in the form 
given in Schedule D. 

426. By a deed (duly registered) in the form given in schedule D to the 
Bankruptcy Act, 1861, to which the requirtid majority of the creditors 
assented, B. assigned all his effects to a trustee ** to be applied and adminis- 
tered for the benefit of the creditors, in like manner as if B. had been at 
the date thereof duly adjudged a bankrupt : '' — 

Held, that the title of the trustee under section 197 of that Act, dated 

from the execution of the deed, and that a distress for rent levied between 

the time and the day of registration could not, by reason of section 129 of 

the Bankrupt Act, 1849, be made available for- more than one year's rent. 

WilliatM v. Cadbury^ Law. Bep. 2 C. P. 453; eupra, No. 256, dis- 
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srcTioN tingnished, Selby y« Greaves, L. B. 3 C. P. 594. See teases cited abore, 
200. No. 362. 

427. A deed made in the form of sobedole D to the Bankruptcy Act, 1861 , 
and registered tinder section 192, cannot be pleaded as an equitable plea to 
an action of debt by a non- assenting creditor, Wright y. JeUey^ L. B. 
4 Ezch. 9. See Ex parte JameSy 15 L. T. N. S. 193 : supra. No. 178. 

428. A creditors' deed in the form given in Schedule D to the Bankruptcy 
Act, 1861, has the same effect as to vesting property in the assignees as a 
bankruptcy, and the assignor is therefore an unnecessary party to a suit 
instituted by the assignee for the specilic performance of an agreement sub- 
sisting between the assignor and the defendants prior to the execution of the 
creditor's deed. Fenion y. The Queen's Ferry Wire Bope Cmnpany 
(Limited), 17 W. R. 165. 

The following cases referred to in the Digests, Original and Supple- 
mental, were also cases of deeds of the form given in Schedule D or nearly 
so ; — Symons v. George, 3 H. & C. 68, 996 ; The Ipstones Park Iron Ore 
Company, Limited v. Pattinson, 2 H. & C. 828; Smith y. Dresser, 35 
Beav. 378; Fx parte Thatcher, L. R. 2 G. A. 93; Eyre y. Archer, 16 
C. B. N. S. 638 ; and Ex parte James, 15 L. T. N. S. 193 ; Clarke y. 
Williams, 3 H. & 0. 508, 1001 ; Jones y. Morris, 6 B. & S. 198 ; European 
Central Railway Company y. Westall, 6 B. & S. 970 : L. R. 1 d. B. 167 ; 
Bovill V. Goodier, 3 W. N. 35 ; Ex parte Mendel, In re Moor^s Assign- 
ment, 1 De G. J. & Sm. 330; Ex parte Smith, In re Smithes Trust Deed, 
3 De G. J. & S. 218 ; Ex parte Dohson, In re Anderson's Trust Deed, ib. 
229 ; Ex parte Jones, In re McTurk, ib. 230; Ex parte Morrison, In re 
Clunn, ib. 232 ; Ex parte Groome, In re Grooms' s IVust Deed, ib. 249 ; 
Ex parte Gihhins, In re Gihbins^ Trust Deed, ib. 258 ; Ee Penton, L. R. 
1 C. A. 158 (see L. R. 2 C. A. 802; Knight v. Burgess, 33 L. J. N. S. Ch. 727 , 
«t#pra,No8. 175, 181 and 125 and 131 and 179, 178, 177, 179, 182, 121, 122, 
126, 163 and 342, 59 and 128, 163, 161, 131 and 193, 335, 111, 121, 167. 

The following case in Division XII. of the Original Digest has since been 
reported in the following place : — 
No. 163. Ex parte Dohson, Be Anderson, 3 De G. J. & S. 229. 



XIII. 

CASES ON THE GENERAL EFFECT OF DEEDS OF 

ARRANGEMENT. 



GENBBJLL 429. A dcbtor who had executed and registered a deed of composition 
EFFBOT OF under 8. 192 of the Bankruptcy Act, 1861, containing a release, was sued by 

DEEDS. ^ 
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a non-assenting creditor for a debt due before the exeoatioh of tbe deed. emiAL 
The debtor neglected to plead the deed, and the creditor obtained judgment vfiot uv 
and issued execution. 

Held, that as the debtor might haye pleaded the deed he was estopped 
from setting it up afterwards to defeat the execution under s. 198. Mosai 
y. Bailey ^ L. R. 3 Q. B. 621, deciding the point left nndecided in the case 
of the Staffordshire Banking Company y. HmmoUy L. B. 2 Exch. 208: 
supra. No. 306, in fayour of the opinion therein of Bramwell and Chan- 
nell, BE. 

430. A person who carried on business in partnership executed a composi- 
tion deed for the benefit of his separate creditors only, which was assented 
to by the requisite statutory migority of separate creditors. The firm was 
also indebted. 

Held, that the deed was not binding on a dissenting separate creditor, for 
that a deed providing for one class of creditors only is not within s. 192 of 
the Bankruptcy Act, 1861. JEx parte Qlen^ In re Olen, L. R. 2 G. A. 670: 
suprOf No. 303. 

431. A deed of composition made between the members of a partnership 
and the joint creditors of the firm without any reference to the separate 
creditors of the different members of the firm, is not within s. 192 of the 
Bankruptcy Act, 1861 ; and is inyalid against non -assenting joint creditors. 
Tomlin v. Dutton," L. R. 3 "Q. B. 466. See Be Lowden's Settlement, 10 
L. T. N. S. 261 ; European Central Baihoay Co, y. Westall, L. R. 1 a. B. 
167 ; Bx parte Olen, L. R. 2 0. A. 670. Supra, Nos. 173, 182, 303, 430. 
See also Anonymous, 13 W. R. 104, Nos. 79, 253. 

432. A deed of assignment by one of a partnership for the benefit 
of all his creditors where there are no separate creditors, is such a yalid 
deed as may be registered, notwithstanding that the other partner does 
not join in it. Ex parte King, 19 L. T. N. S. 294, Court of Bank- 
ruptcy. 

433. A. B. and C. were, by order of the Court of Chancery, appointed 
trustees of a trust fund inyested in consols. The business of the trust, such 
as the receipt of the dividends accruing due on the trust fimd and the like, 
had for some time prior to their appointment been conducted by the Union 
Bank. The new trustees continued the Union Bank as the bank of the 
trust, and authorised them, by power of attorney and memorandum of 
instruction, to receive the dividends due on the trust fund and otherwise to 
transact the business of the trust. 

An order being made by the Court for the transfer of the trust fund into 
Court, the trustees authorised D., who was a partner of C. in a banking 
firm, to transfer the fund into Court, and for this purpose they signed and sent 
to him a power of attorney and a memorandum of instruction. The power 
of attorney and the letter of instruction accompanying it only authorised D. 
to transfer the fund, not to receive any dividend becoming due upon it. In 
January, 1866, a dividend became due on the fund. D., acting under the 
directions of C, received this dividend and paid it into the bank of C. and 
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oiirB&A.L D* C. and D. shortly afterwards failed and executed a deed of inspectorship 
■FraoT OF under the Baukruptoy Act, 1861. 
DBXDs. 'QqI^ ^i^^ ^i^^ Q alone of the trustees was llahle for the loss, and must 
replace the dividend. 

Held (2), that this was a separate debt and a separate liability of C.'s, and 
that consequently the deed of inspectorship (which was admitted to be for 
the benefit of and to be confined to the joiot creditors of the firm) did not 
bind the separate creditors, Newton y. HutUm^ 19 L. T. N. S. 471. 

434, To an action on a promissory note, the defendants James and Frances 
pleaded a deed under s. 192 of the Bankruptcy Act, 1861, whereby, after 
reciting that they had carried on business in partnership, all their property 
was assigned to trustees in trust to pay a composition to the joint 
creditors of the two and to the separate creditors of James ; and the plea 
averred that the requisite majority in number and value of the joint 
creditors of the two defendants and of the separate creditors of James 
had assented to the deed ; that there were no separate creditors of Frances ; 
and that all things had been done to make tiie deed binding on all the 
creditors. 

The plaintiffs replied, setting out the promissory note declared on, which 
was the joint and^ several note of the two defendants, — the defendants re- 
joined that the note was given on account of and by way of security for a 
debt due to the plaintiffii from the defendants jointly. On demurrers to the 
pleas and replications and rejoinders respectively :^ 

Held, by Byles, Keating, and Montague Smith, JJ. (Bovill, C.J., 
dissenting), that, there being no separate creditor of Frances distinct from 
the joint creditors, but only a liability on her part to be sued separately 
upon a note given by way of security for a joint debt, the deed, which dis- 
charged the joint debt, necessarily discharged the several liability also. 

Held, by Bovill, C.J., that the effect of the note being to create a sepa- 
rate legal debt on the part of Frances, the deed was no discharge as to that 
debt ; and that, as the deed did not bind all the creditors, it did not bind 
any non-assenting creditors. 

Held, further, that the replication was no departure, as it did not set up 
the separate liability as the cause of action, but only for the purpose of 
defeating the plea, and thus maintaining the cause of action stated in the 
declaration. JRixon v. Emary^ L. R. 3 0. P. 546, But qu. P 

435. A deed of inspectorship recited that the debtor was indebted 
upon a bill of exchange, and that the holders had abandoned proceedings 
which they had taken on it in bankruptcy, on a guarantee of a surety to 
pay '* what should be found due by arbitration on the bill." The bill 
holders were also general creditors of the debtor on a distinct account. The 
inspectorship deed empowered the inspectors to carry into effect the arrange- 
ment for arbitration, and to pay in full what the arbitrator might find due. 
It also contained a covenant on the part of the creditors to indemnify the 
inspectors by contributions in proportion to the debts due to the creditors 
respectively. 
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Held, that the hill holders oould only he called on to oontrihute in respect oiirxRAii 
of their general deht, and that the amount due on the hill could not he taken 'vfbot or 
into account. Cheeseborough y. Wright^ 4 De G. F. & J. 152. 

436. To an action upon a promissory note, the defendant pleaded a deed 
of composition under s. 192 of the Bankruptcy Act, 1861, hy which the first 
clause provided that a previously executed deed of inspectorship between 
the same parties should cease and be void ; and the subsequent clauses pro- 
vided for the deposit with the inspectors of the same composition within 
a month in lieu thereof. The plaintiff assented to neither deed, and the 
defendant paid to the inspectors a part of the composition in money and part 
on bills. 

Held, that a plea setting out -the composition deed, and referring to the 
insipeclorship deed, was good, and that the payment of the composition need 
not necessarily be iu cash. Emptage v, McCuUoch^ 17 L. T. N. S. 67. 

437. A deed of inspection under s. 192 of the Bankruptcy Act, 1861, provided: 
1. That the inspectors should from time to time pay a dividend to the creditors, 
and should retain a sufficient sum for the purpose of paying a rateable divi- 
dend to any creditor who should not have executed the deed, and should pay 
such dividend to such creditor upon his request in writing. 2. That it 
should be lawful for the inspectors to authorise or require the debtor to 
enter into or undertake any new contract in the way of his trade or busi- 
ness, which the inspectors might think likely for the benefit of the creditors. 
3. That if any creditor should, whilst the deed was in force, commence any 
action against the debtor, the deed should have the same force as an order of 
discharge in Bankruptcy, and should accordingly he pleadable in bar. And 
the creditors covenanted that when the inspectors should, in writing, certify 
that the liquidation provided by the deed had, as far as possible, been con- 
cluded, or that the debtor had made a conveyance of his estate and effects 
according to his covenant in that behalf, then such certificate should be 
conclusive evidence of the facts therein certified, and upon the giving 
of such certificate the debtor should be absolutely released from all his 
debts. 

Held, on the authority of Comer y. Sweety Law Rep. 1 C. P. 468, that 
the deed was pleadable in bar as a defence to the action. Bailey and Othere 
y. Botoen, L. R. 3 a. B. 133. 

438. A deed made in the form of Schedule D to the Bankruptcy Act, 
1861, and registered under s. 192, cannot be pleaded as an equitable bar to 
an action of debt by a non-*assenting creditor. Wright y. Jelley^ L. R. 
4 Ex. 9. 

439. To a declaration for goods sold and delivered, the defendant pleaded 
a deed under s. 192 of the Bankruptcy Act, 1861, dated the 2oth June, 1867, 
whereby the debtor and a surety covenanted to deliver to the creditors on 
the day of the date of the deed, promissory notes, signed by the debtor and a 
surety, for a composition upon their debts, and the creditors, in consideration 
of the premises, released the debtor from all debts due to them. The release 
was followed by the following clause : ** Provided, that if the said debtor and 
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cKviRAL the surety shall not, within two calendar months from the 17th June, 1867, 
SFFioT or make and deliver the said promissory notes unto the said creditors, aooord- 
DBiEM. iQg ^ ^Yie true iatent and meaning of these presents ; then and in such case 
these presents shall thereupon become absolutely void and of no effect, and 
the said creditors respectively shall be restored to their original rights, 
as if these presents had not been made, provided that the said creditors 
shall personally, or otherwise, apply for their said notes." The defendant 
did not deliver the notes either on Uie day of the date of the deed, or within 
two months after the 17th June, 1867, but the plaintiflEs never personally, 
or otherwise, applied for them. 

Held, that the release was not avoided by the non-performance of the 
covenant to deliver the notes on the day -of the date of the deed, being 
wholly independent of the performance thereof ; that the release was not 
avoided by the non-delivery of the notes within the two months, inasmuch 
as the plaintiffs had not applied for them ; and that there was nothing 
unreasonable in the proviso with respect to the application for the notes, and 
the deed was therefore good. Solomon v. Laverick^ 17 L. T. N. S. 645. See 
on the last point, Blumherg v. Bose^ 4 H. & C. 311 : L. R. 1 Exch. 232. 
Supra^ No. 45. 

440. By a composition deed under the Bankruptcy Act, 1861, executed in 
March, 1867, the defendant, after assigning all his effects for the benefit of 
his creditors, contracted to pay them a composition of 7«. 6J. in the pound 
on their debts, in three instidments of 2«. 6 J. .each, the first and second 
instalments to be secured by his own promissory notes at three and six 
months respectively, and the third instalment by the joint and several 
promissory note of himself and a surety. The deed contained a conditional 
release by the creditors of the defendant from his debts, and a covenant by 
the creditors not to sue, and also a proviso that if the notes, or either of 
them, were not paid when due, the said conditional release and covenant 
should be absolutely void. The notes became due respectively on the 4th 
June, the 4th September, and the 4th December, 1867. After the second 
note had become due — namely, on the 17th September — the plaintiffs who 
were creditors of the defendant and who had not executed the deed, assented 
to the deed, and took from the defendant three promisso:/ notes under its 
provisions for the amount of the composition on their debt. Two of such 
notes, namely, those for the first and second instalments, were then overdue, 
but were not paid to the plaintiffs until some three or four weeks after the 
17th September. 

In an action by the plaintiffs against the defendant to recover the balance 
of their debt, it was 

Held that, as the release was expressly made conditional on the punctual 
payment of the promissory notes, and the defendant had failed to pay the 
first and second of such notes, which were payable instanter on their 
delivery to the plaintiffs, for some three or four weeks after delivery, accord- 
ing to the strict letter of the deed, the release became inoperative and could 
not be pleaded as an answer to the action, and that the plaintifib therefore 
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were entitled to maintain the verdict which had heen entered for them at grvbbal 
the trial. MiUigan v. Salmon, 18 L. T. N. S. 887. "" ™^' 

441. Where a deed under s. 192 of the Bankruptcy Act, 1861, conveys all 
the estate and effects of the debtor to trustees, to be held and administered by 
them for the benefit of the creditors, as if the debtor had been adjudicated 
bankrupt, the title of the trustees has, by virtue of s. 197, relation back ; 
and they can bring trover for goods fraudulently transferred by the debtor 
before the executicr. of the deed, without doing any act to avoid the trans- 
action. Sxletf V. IngliSf L, B. 8 Ex. 247. 

442. Where after the issuing of a judgment debtor summons and before 
adjudication the debtor executes and duly registers a deed of inspectorship 
with his creditors, the Court will not adjudicate the debtor a bankrupt 
under the Bankruptcy Act, 1861, s. 83, at the instance of the judgment 
creditor. Anonymous, 16 W. R. 966, Court of Bankruptcy. 

443. In an action of debt, the defendant pleaded a deed between himself, 
a trustee, and all his creditors, by which the defendant covenanted with the 
creditors respectively, if the deed were duly registered under the Bank* 
ruptoy Act, 1861, to pay to each of his creditors such sums as should in the 
aggregate be at the rate of two shillings in the pound upon the amount 
which would have been proveable against him if he had become bankrupt 
at the date of the registration, by two instalments of one shilling each. And 
it was agreed that the trustee should hold the defendants' property, already 
assigned to him, in trust for the defendant until default ; provided that, if 
default was made in payment of the composition on any instalment thereof, 
the trustee should sell and apply the proceeds, inter alia, in payment rate* 
ably of the debts due to the creditors. The creditors for themselves 
respectively released the defendant from the debts due to the creditors 
respectively ; and it was agreed and declared that in case default should be 
made, contrary to the covenant, in payment of the composition, or any 
instalment thereof, to the creditors respectively, then the release should be 
at an end, and the creditors should be at liberty to sue for the full amount 
of their respective debts, less any amount already received. The plea then 
averred that the deed had been duly registered under s. 192, and the 
plaintiff was bound thereby. The plaintiff replied that the instalments due 
to divers creditors, other than the plaintiff, had not been paid or tendered. 
On demurrer : — 

Held that, upon the construction of the deed, the release was an absolute 
release by each of the creditors of his own debt, subject to be avoided as 
against him if the instalments due to him were not paid ; that the plea was 
therefore good without alleging such payment or tender ; and that the repli- 
cation was bad. 

The plaintiff also replied on equitable grounds, that he was not an assent- 
ing creditor; that at the time the deed was executed the defendant was 
possessed of available assets su£9cient to pay a much larger composition than 
two shillings in the pound ; that the deed was not bond fide entered into or 
assented to by the minority of creditors for the equal benefit of all the 
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6BNBRAL defendants* creditors, but was entered into and assented to by sacli majority 
■FFKOT ov solely from motives of beneyolenoe and kindness to the defendant, and for 

his sole and only benefit, and without just regard to the rights and interests 

of the other creditors of the defendant. On demurrer : — 
Held a good replication, as showing the deed was not yalid within s. 192, 

on the authority of Ex parte Cowen (L. R. 2 0. A. 563) ; Hart and 

Another v. Smith, L. R. 4 Q. B. 61. 

444. In a mortgage deed a third party joined as surety, but for the due 
payment of interest only^ and the principal and surety entered into a joint 
and seyeral covenant with the creditor to pay the interest. Afterwards the 
debtor executed a deed registered under the Bankruptcy Act, 1861, whereby 
he assigned all his property upon trust for creditors, and the creditors 
released the debtor from all debts, with a proviso that nothing therein 
contained should affect any mortgage held by any creditor, or any right or 
remedy which any creditor might haye against any other person in respect 
of any debt due by the debtor either alone or jointly with any other 
person: — 

Held, that the effect of the deed was to give a qualified release, and 
not to extinguish the debt; and that the remedy of the creditor 
against the surety for interest, was not barred. Oreen y. Wynn^ L. R. 
7 Eq. 28. 

445. To a declaration for goods sold and delivered, the defendants pleaded 
a deed of composition under the Bankruptcy Act, 1861, by which the 
defendants agreed to pay 10«. in the pound on all their debts, payable by 
instalments of 2«. Qd, at certain dates, and the creditors agreed to accept 
the composition in full satisfaction of their respective debts, and on payment 
of it to execute a release, and not to molest or sue the defendant for any 
claim, unless default should be made by the defendants in payment of the 
instalments ; and it was agreed that if any creditor should sue contrary to 
this clause, the deed might be pleaded in bar of the action. The plea then 
alleged that the defendants were ready to pay the first instalment, but the 
plaintiffs refused to accept the same, and exonerated the defendants from 
paying or tendering it, and wholly refused to consent to or approve of, or 
become parties to the deed. On demurrer. 

Held, that the plea was good without payment into Court. Bamford y. 
Clewes, L. R. 3 Q,, B. 729. 

446. Payment into Court by a garnishee under a judge's order, is a pay- 
ment within the meaning of the Common Law Procedure Act, 1854, s. 65, and 
discharges the garnishee : and the subsequent execution of a composition 
deed by the debtor will not prevent the creditor being entitled to the money 
so paid into Court. 

A. having signed judgment against B. (a solicitor), obtained a garnishee 
order against C. who owed B. a bill of costs ; C. obtained further time for 
taxing the bill on payment into Court of £25. B. subsequently, and before 
the taxation was complete, executed a composition deed, and gave notice to 
C. not to pay the amount of the biU to A. 
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The bill when taxed was found to exceed £25. general 

On an applioation by C. fop the repayment to him out of Court of kffkct o» 

the £25, 

Held, that the payment into Court was within the 65th section of the 

Common Law Procedure Act, 1854, and disoharg^ed C. as against 6., and 

that A. was entitled to the £25. Culverhouse y. JFickens ; Clarky Oar' 

niahee, L. R. 3 C. P. 295. 

447. A certificate of the registration of a deed under the Bankruptcy 
Act, 1861, does not, by virtue of s. 198, protect the debtor from arrest for 
debts not bound by the deed, nor the sheriff in releasing him, at least 
without due inquiry. 

To an action for an escape, the defendant pleaded that the debtor pro- 
duced a certificate of the registration of a deed, within s. 198 of the Bank- 
ruptcy Act, 1861. Replication that the judgment was subsequent to the 
registration, of which fact the defendant had notice, and which was stated 
on the writ of ca, sa, ; that it was obtained on a debt which became due 
subsequently to the registration ; and that the plaintiffs were not creditors 
under the deed in respect of the debt, as the defendant might with due care 
have known : — 

Held, on demurrer, a good replication. Williams and Another v. JRosCf 
L. R. 3 Ex. 5. 

448. A debtor executed and registered a deed under s. 192 of the Bank- 
ruptcy Act, 1861, and was subsequently arrested upon a ea, sa. on a judg- 
ment recovered in respect of a cause of action which first accrued after the 
execution and registration of the deed. The debtor produced to the officer 
who arrested him the certificate of the registration of the deed, and was 
thereupon discharged from custody. In an action by the creditor against 
the sheriff for an escape : — 

Held, on demurrer, that the production of the certificate did not justify 
the sheriff under s. 198 in releasing the debtor. Dignatn y. Baily^ L. R. 3 
a. B. 178. 

See, as to this and the last case, Bossi y. Bailey j L. R. 3 Q. B. 621 : 
Bupraf No. 429. 

449. The goods of the defendant were seized on the 16th June, under a^. 
fa, issued on a judgment for a debt above £50, and were sold by the sheriff 
on the 8th July. On the same day (8th July) the defendant executed an 
inspectorship deed of his estate under the Bankruptcy Act, 1861, and on the 
following day, the 9th July, filed a petition in bankruptcy, and thereupon an 
adjudication in bankruptcy was on that day made against him as a trader 
debtor on a judgment debt above £50. The proceedings in bankruptcy were 
stayed from time to time under the provisions of s. 199 of the Bankruptcy 
Act, 1861, until the registration of the inspectorship deed, which took place 
on the 5th August ; immediately after which, on the 9th August, the petition 
was dismissed and the bankruptcy annulled. 

The sheriff, being in doubt as to the proper disposal by him under sect. 
73 of the Bankruptcy Act, 1861, of the proceeds of the sale of the defendant's 
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GiraBAL goods under the^./a., paid the amount into Oourt, and, on a rule to show 
srFBOT or oause why the same should not he paid out to the inspeotors under the deed 
ouDfiL ^j, ^^ ^^ defendant himself, it was 

Held (refusing the rule), that in aocordance with the provisions of seot. 73 
the money belonged to the plaintiff, the execution creditor, from the 15th 
July, seven days after the sale of the goods under the fi. fa. on the 8th : 
and that he and he alone was entitled to it. On the bankruptcy being 
annulled, the assignees oeased to have any title, and the sheriff held the 
money for the benefit of the execution creditor. Diffglea v. Austin^ 18 L. 
T. N. S. 890. 

450. At a meeting of the creditors of a debtor a resolution was passed 
whereby it was agreed to accept Bs, in the pound payable by three instal- 
ments, ''provided the last instalment be secured," and assents were signed in 
accordance with this resolution. Before such security had been provided 
and accepted by the creditors, one of them issued execution and seized the 
debtor's goods. The deed whereby proper security was given was subse- 
quently executed by the necessary majority of creditors. 

Held, that the acceptance of tiie security provided by the deed did not 
relate back to the date of the assents so as to make the assents operate as 
though the security had been specified therein, and thus affect non- 
assenting creditors on the ground that the question, whether the levy was 
good or bad, could not be left exposed to the uncertainty whether or not the 
assenting creditors would at a future time accept the security which might 
be offered them. 

Held also, that evidence which goes to show that a fiduciary relation 
exists between a debtor and his surety is admissible notwithstanding all 
assents accepting such security are in writing. Osborne v. The Swan Bank 
Brick and Coal Company {Limited), 17 L. T. N. 8. 96, Todmorden County 
Court, overruled on the first point on appeal by the Court of Common 
Pleas, 9ub nom, Hors/aUY. The Swan Bank Brick and Coal Company 
(Limited), 16 W. R. 934 : 18 L. T. N. S. 409. 

451. A deed under s. 192 of the Bankruptcy Act, 1861, was expressed to be 
made between the debtor and certain persons named in the schedule as 
creditors and all other the creditors of the defendant, and was executed by 
a majority in number representing three- fourths in value of the debtor's 
creditors, and was then registered ; after registration the names of two 
additional creditors of the debtor were inserted in the schedule. 

Held, that there was no material alteration of the deed, and that, as the 
requisite nuQiber had assented before registration, the insertion of the 
names of the two creditors after registration did not affect the validity of 
the deed. Wood v. Slacks L. E. 3 Q. B. 379. Supra, No. 385, where see 
oases cited. 

452. An action cannot be maintained against a sheriff for negligence in 
not levying under a Ji, fa, without showing actual pecuniary damage ; and 
although primd facie the measure of damage is the value of the goods 
which might have been and were not levied, yet it is for the jury to say, 
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looking at the probabilities of the case, whether or not, if the execution had qinbral 
been levied, the plaintiff would have derived any benefit from it, by reason irFKOT of 
of the other creditors of the execution debtor being in a position to make ^"^b* 
him bankrupt. 

A conveyance by a debtor of his goods to two creditors for the benefit of 
themselves and the other creditors passes the property at once, on the 
execution of the deed by the debtor, without any assent on the part of the 
trustees ; but the knowledge of the debtos, at the time of making the deed, 
that a writ of execution is out against his goods, must be taken to be the 
knowledge of the trustees within the proviso of sect. 1 of the Mercantile 
Law Amendment Act, 1856; and consequently the trustees* title is not 
protected' by that section, and the goods are bound by the delivery of the 
writ to the sheriff. Hobaon v. ThelltMon, L. R. 2 Q. B. 642. Bee next case, 
and also Symons v. OeorgSf 3 H. & C. 68, 996 ; P/ander v. Richardaon^ 1 
Weekly Notes, 336 ; Ponrford v. Walton^ L. R. 3 C. P. 167. Supra, 
No. 386. 

453. On an interpleader issue it appeared that the defendant, having 
recovered judgment against one Prior, Prior executed a deed, by which he 
and the plaintiff covenanted to pay a composition of two shillings in the 
pound to his creditors, and he conveyed to the plaintiff all his property upon 
trust — ^first, to pay costs ; secondly, to reimburse himself all moneys paid 
by him in respect of the composition, with an ultimate trust of the surplus 
for the debtor. The deed was expressed to be intended to operate under 
B. 192 of the Bankruptcy Act, 1861. After the execution of this deed the 
defendant levied on the property comprised in it. 

Among the assents necessary to the validity of the deed under s. 192, was 
one given by one creditor on behalf of himself and others, without prejudice 
to their rights under a former trust deed. The deed so referred to was not 
produced. 

The Court of Exchequer held, that the assent being qualified was not a 
valid assent within s. 192; but that the deed, notwithstanding the ex- 
pressed intention that it should operate under the Act, was not an escrow, 
and that notwithstanding the failure of that intention it effectually conveyed 
the property to the plaintiff; and they discharged the rule. Johnson v. 
Osentonf 4 W. N. 32. 

454. The inspectors appointed by a deed of inspectorship registered under 
the Bankruptcy Act, 1861, filed a bill against the debtor, alleging that he was 
dealing witii his assets in a manner contrary to the covenants of the deed ; 
that they were unable to prevent his proceedings; and that irreparable 
mischief would result from them ; and praying for the appointment of a 
receiver. 

Held by the Lords Justices (affirming the decision of Oiffard, Y. C), 
that the Court of Chancery had jurisdiction to appoint a receiver, though 
it might have no jurisdiction to administer the assets. Miches v. Otr&n, 
L. R. 3 C. A. 820. 

455. R. being lessee of certain oil works executed an assignment for the 

x 
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QBHEBAL benefit of his creditors, but the lease was excepted, and, instead of indorsing 

srvBOT or it, R. covenanted to demise it to such person as the trustees of the deed should 

DBiM. direct. R. became bankrupt, and the trustees of the assignment having sold 

the lease, R. refused to perform his covenant. On bill filed in Chancery 

to compel him. 

Held, by the yioe-Chancellor Malins, that he was a bare trustee, and a 
decree made with costs. Frazer v. JRadloffy 19 L. T. N. S. 275. 

456. Where the trustees of a trust deed registered under the Bankruptcy 
Act, 1861, have all died, there being no power in the deed of appointing new 
trustees, the Court of Chancery has jurisdiction, under the Trustee Acts, to 
appoint new trustees. In re Price's Trust Deed, L. R. 6 Eq. 460 ; fol- 
lowed by the Master of the Rolls in In re Sachets Trust Deed, 16 W. R. 
1078. 

457. The administration of the trusts of a creditors' deed, which has been 
assented to and registered so as to render it valid and binding under the 
provisions of the Bankruptcy Act, 1861, s. 192, belongs exclusively to the 
Court of Bankruptcy. £ell v. JBird, L. R. 6 £q. 635. See next case. 

458. The ordinary jurisdiction of the Court of Chancery over trust deeds 
is not ousted by the Bankruptcy Act, 1861, in respect to deeds of inspectorship 
under that Act, but the Court of Chancery has in respect of such deeds a 
concurrent jurisdiction with the Court of Bankruptcy. 

The Court of Chancery will not exercise such jurisdiction unless the 
circumstances of the case and the convenience of the parties require it. 
Martin v. Pawning , 17 W. R. 250, 19 L. T. N. S. 474, reversed on appeal 
by the Lords Justices, 19 Feb. 1869. 

459. Where, after a decree in Chancery for a perpetual injunction against 
a defendant, and for an account subject to the trial of an issue as to the 
validity of a patent, the defendant executed a deed of assignment of all his 
goods, chattels, stock in trade, books, and vouchers to trustees, to operate 
for the benefit of his creditors under s. 192 of the Bankruptcy Act, 1861, 
and it was thereby declared that it should operate for their benefit in like 
manner as if he had been adjudged bankrupt. 

An order of course obtained, reciting that the suit had become defective 
by the deed, and ordering that the decree should be prosecuted between the 
plain tifi" and the trustees, as if they had been named in the suit instead of 
the defendant, is irregular, and will be discharged with costs. JBovill v. 
Goodier, 3 W. N. 35. 

460. The rule of equity that, in the case of a bankrupt plaintifi^, notice of 
a motion to dismiss for want of prosecution must be served on his assignee, 
does not apply to a plaintiff who has executed a deed of arrangement which 
is not binding on dissentient creditors. Pickering v. Cape Town Jiailway 
Company, 17 W. R. 276. 

461. M. being a customer of the M. Bank, and wishing to overdraw, pro- 
cured T. to guarantee £300, which guarantee it was declared should extend 
to all future sums due on the general balance of account, no indulgence or 
time given to M. to discharge the surety's liability, all dividends, composi- 
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tions, &o., received from M. to be treated as payments in gross, and the «knbral 
guarantee to be a running and continuing one. M. owing the bank *^^"^^ °' 
£410 4s, lOd. on the overdrawn account, executed a deed under the Bank- 
ruptcy Act, 1861, and having given a counter security to T., T. (being a 
trustee of tiie deed) realised it, and paid the bank the £300. 

On a bill filed to carry out the trusts of the deed, and raising the 
question whether the bank was entitled to receive a dividend on the whole 
sum overdrawn or only on the balance, 

Held, that they were entitled to a dividend on the whole sum until the 
debt was satisfied. The Midland Banking Company {Limited) v. Chamber e^ 
19 L. T. N. S. 648. 

462. In a suit by a first mortgagee, where the mortgagor had executed 
a creditor's deed, but his judgment creditors, subsequent to the first mort- 
gage, had not acceded to it^ 

Held, that the trustees of the deed did not represent them under the 
15 & 16 Vict. c. 86, s. 42, r. 9. Knight v. Pocock, 24 Beav. 436. 

463. W., E. and J. mortgaged their interests under a residuary gift to B. 
as a security for the debt of W. ; and E. and J. took a second mortgage on W.'s 
interest to indemnify them against the consequences of their joiuing in the 
first mortgage. Afterwards W. assigned his interest in the same property 
to three trustees for certain scheduled creditors. On a bill by E, and J. 
against B. to redeem the mortgaged property. 

Held, that the creditors named in the schedule were necessary parties, 
ftnd were not sufficiently represented by the two surviving trustees alone. 

That the circumstance that the trustees were parties, not only in that 
character, but also as being themselves creditors, did not render them 
sufficient representatives of the absent creditors, who were fifty -four in 
number, and especially inasmuch as one of the trustees had also another 
and distinct mortgage on the equity of redemption. 

That the defect of parties was not supplied by a supplemental suit 
bringing before the Court a few of the other creditors to which supplemental 
bill the trustees were not parties. Holland v. Baker, 3 Hare, 68. 

464. A creditors' deed in the form given in Schedule D to the Bankruptcy 
Act, 1861, has the same effect as to vesting property in the assignee as a bank- 
ruptcy, and the assignor is therefore an unnecessary party to a suit insti- 
tuted by the assignee for the specific performance of an agreement subsisting 
between the assignor and the defendants prior to the execution of the 
creditors' deed. Fenton y. The Queen^e Ferry Wire Rope Company 
(Limited), 17 W. R. 155. 

465. Where a deed of assignment for the benefit of creditors has been duly 
executed and registered under the 192nd section of the Bankruptcy Act 
1861, the Court will not assume that a non-assenting creditor who has 
obtained judgment against the debtor will, without the leave of the Court, 
take steps for the purpose of rendering process available. 

And the Court refused an application for an injunction made on the 
allegation that such steps were about to be commenced. 

E 2 
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OEiniRAL Quesre, whether, if the oiroumstanoes justified the application, the Court 
SFFBOT OF would havc the power to grant the injunotion. Ex parte M,f He a Deed 
PBBDS. of Assignment^ 17 W. K. 17, Court of Bankruptcy. See Harding y, Inskip, 
19 L. T. N. S. 609 : L. R. 4 Ex. 80. Supra, No. 415. 

466. A deed of oomposition duly regLstered by a person who has filed an 
admission of debt on a trader-debtor summons issued against him, is such a 
paying or compounding as will bar an act of bankruptcy and petitioning 
creditor's debt. 

Where the validity of such a deed as above is intended to be disputed, 
so as to establish an act of bankruptcy, the leave of the Court must first be 
obtained. 

Where an ex parte adjudication in bankruptcy has been declared against 
a compounding debtor as above, it is not necessary for him to obtain an 
order to stay proceedings in bankruptcy before disputing the adjudication. 

An adjudication in bankruptcy is equivalent to an execution at Common 
Law so far as it concerns the validity of a deed of composition. £x parte 
Trickett, 19 L. T. N. S. 267, Court of Bankruptcy. 

467. The Court in London has no power to review the decision of a district 
court. Parties mistaking their remedy must pay costs. £x parte Bray, 
Re a Deed of Composition^ 19 L. T. N. S. 149, Court of Bankruptcy. 

468. The 136th section of the Bankruptcy Act, 1861, gives the Court juris- 
diction over ** any person claiming under a trust deed," in the same way as 
under a bankruptcy, and the Court has power under that section to deter- 
mine a question of lien, and by the 128th section of the Bankrupt Law 
Consolidation Act, 1849, to order the transfer into the names of the 
trustees of shares belonging to one of the debtors. Ex parte The Trustees, 
Re Price, Maryatt ^ Co,, 16 W. R.- 581, Court of Bankruptcy. 

469. The trustee of a creditors' deed took possession of a house which be- 
longed to the debtor, and of which the debtor had the key. The debtor brought 
an action against him for assault, for conversion of certain tools in the 
house, and for the breaking into the house, and obtained a verdict on the 
first two grounds but failed on the third. The trustee included in his 
accounts the costs paid by him to the plaintiff, and his own costs of the 
action ; and the accounts were approved by a majority in number and 
value of the creditors assembled in a meeting called for the purpose of 
examining them. A creditor afterwards applied to the Commissioner to 
have these items disallowed and to oblige the trustee to pay a further 
dividend. 

Held (affirming the decision of the Commissioner), that the costs must be 
allowed, for that the resolutions mentioned in the Bankruptcy Act, 1861, s. 
136, need not be resolutions come to before the Commissioner, and that 
there was nothing so unjust or inequitable in a resolution sanctioning the 
allowance as to authorise the Court to pronounce it not to be binding. Ex 
parte Pilkington, In re Webster, L. R. 3 C. A. 404. See JFitzpatrick v. 
Bourne, L. R. 3 a. B. 233, 446. Supra, No. 355. 

470. Costs incurred upon the discovery of the falsehood of a representation 
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in order to reverse the consequenoe of the representation, are too remote an obnieiial 
injury to be included in a verdict upon an action for fraud. bfybot of 

It devolves upon the plaintiff to show actual loss to himself in such an ^b>^^ 
action, and without proof of that loss, a verdict cannot be entered for 
nominal damages. 

In an action by a creditor against the trustee and assignee of a debtor 
under a composition deed for procuring the plaintiff's assent to the deed by 
a false representation, 

Held, that the costs incurred by the plaintiff in unsuccessfully petitioning 
for the adjudication of the debtor as a bankrupt on the ground of fraud, 
were too remote a consequence of the defendant's false representation to be 
a ground of action, and that without proof of actual loss to the plaintiff a 
nominal verdict for him could not be entered. Hyde v. Bulmer, 18 L. T. 
N. S. 293. 

471. Where a fund was assigned to trustees upon trust to pay a fixed 
sum annually to creditors pro raid with interest till payment. 

Held, that the assignor was entitled to deduct income-tax on the pay- 
ments in respect of interest. Crane v. Kilpin, L. R. 6 Eq. 334, overruling 
Ex parte Turner ^ Re Laecelles^ 13 W. R. 104 : supra^ No. 342. 

472. Where a verdict is obtained against a defendant in an action of con- 
tract, and he on the same day executes a composition deed under the Bank- 
ruptcy Act, 1861, s. 192, the plaintiff is entitled to the composition on the 
amount of bis taxed costs, although judgment in the action is signed after the 
issuing of the certificate of registration. Ex parte Browning^ Re Enefer^ 
16 W. R. 248, Court of Bankruptcy. 

473. An assenting creditor to a deed of composition, made in accordance 
with the Bankruptcy Act, 1861, s. 192, who had received a portion of the 
composition, is entitled to prove against the estate of the debtor, on his being 
adjudicated a bankrupt, giving credit for the portion of the composition 
received by him. Re Wright ^ 19 L. T. N. S. 149, Court of Bankruptcy. 

474. W., the treasurer of a union, lodged the union moneys to his account 
as treasurer at a bank in which he was a partner. The partners assigned 
their property to trustees to be administered as in bankruptcy. The 
guardians of the union called on W.'s sureties to pay the balance due from 
him, and they paid it. The sureties then received a dividend on a proof made 
in W.'s name against the joint estate. After this they claimed to prove 
against W.'s separate estate. 

Held (reversing the decision of the Commissioner), that the claim must be 
rejected, without prejudice to any application to expunge the joint proof, 
and substitute a proof against the separate estate. Ex parte Carne, In re 
Whitford, L. R. 3 C. A. 463. 

475. A firm in Charleston applied to a firm in Liverpool to raise the neces* 
sary funds for the purchase of cotton in America for sale in England, at 
the risk of certain speculators for whom they acted, and the Liverpool firm 
applied to an English bank for an advance for that purpose. An arrange- 
ment was accordingly made, under which the Charleston firm drew upon an 
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OERBRAL Amerioan branch of the bank for the amount required, purchased the cotton, 
KVFBOT or consigned it to the liverpool firm, drew bills upon that firm, and indorsed 
DKKDS. them to the bank. At the same time the cotton was consigned to the 
Liverpool firm, who accepted the bills drawn upon them by the Charleston 
firm, and the bills of lading were indorsed by the Charleston firm to the 
bank as security for their advance. Afterwards the Liverpoul and Charleston 
firms became insolvent, and the affairs of the former were wound up under 
a deed of inspectorship under the fiankraptoy Act, 1861, s. 192. The 
value of the cotton was insufficient to cover the acceptances of the Liverpool 
firm: — 

Held, that the transaction was a joint adventure of the Charleston and 
Liverpool firms, and that they were jointly interested in the cotton, and 
consequently that the bank could prove against the estate of the Liverpool 
firm for the sum advanced without giving up their security. £x parte 
English and American Bank, In re Draser, Trenholm, 4* ^o*> L. E. 4 
C. A. 49. 

476. There were two firms of Kelson & Co., one consisting of five partners, 
carrying on business in London, and the other consisting of the five partners 
in Uie London firm and two others, carrying on business in Alexandria. 
The Alexandria firm were in the habit of drawing bills, which were accepted 
by the London firms, and many of them were held by the Egyptian Trading 
Company. The London firm on the 20th June, 1865, executed a deed of 
inspectorship, which provided that the assets should be distributed as in 
bankruptcy, was registered on the 20th July. Between those two dates the 
Egyptian Trading Company sued the Alexandria firm on one of the bills for 
£3,000, issued execution, and obtained the £3,000. 

Held by the Lord Chancellor on appeal, that a claim by the inspectors to 
have the £3,000 brought into the estate before the company were allowed 
to prove, was inadmissible ; and that (in the silence of tiie deed on the 
point) the company must deduct the £3,000 sum before they could be 
admitted to prove their debt against the London firm. In re Kelson, 
3W. N. 153. 

477. The plaintiffs were in the habit of drawing bills upon merchants in 
Bombay, and handing them to the defendants, bankers in London, for col- 
lection by the defendants' Bombay branch, the proceeds when received 
being remitted by the Bombay branch to the plaintifis through the defend* 
ants' house in London. The plaintifis executed a deed of inspectorship 
under the Bankruptcy Act, 1861, the defendants then having in their hands 
£3,248 of the plaintifis', the proceeds of bills collected in Bombay. At the 
same date the plaintifis were indebted to the defendants on certain bills of 
exchange in the sum of £8,335. 

Held, a case of mutual credit within s. 171 of the Bankrupt Act, 1849. 
Young v. Bank of Bengal (1 Moo. P. C. 150), distinguished, Naorqji v. 
Chartered Bank of India, L. B. 3 C. P. 444. 

478. H. T. & Co. were the factors in London of A. S. & Co., who were coffee 
planters in Ceylon. The course of business between them was for A. S. & 
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Co. to consign coffee to H. T. & Co. for sale on account of A. S. & Co., and general 
to draw bills on H. T. & Co. against the consignments, which bills H. T, & bvfeot of 
Co. accepted on the security of the consignments, and H. T. & Co. applied ^^^^^ 
the proceeds of sale of the consignments in' taking up their acceptances, and 
remitted the balance, or accounted for it to A. S. & Co. In July, 1866, 
H. T. & Co. stopped payment and executed a deed of arrangement with 
their creditors. Previously to this H. T. & Co. had deposited with their 
brokers, T. & R., five bills of lading representing consignments of coffee, in 
respect of which H. T. & Co. had accepted bills for A. S. & Co. to secure a 
debt due from H. T. & Co. to T. & R. H. T. & Co. at the same time 
deposited with T. & R. for the same purpose other securities in which A. S. 
& Co. had no interest. After the stoppage of H. T. & Co., T. & R. sold the 
coffee represented by the five bills of lading for a sum of money more than 
enough to pay off the debt due from A. S. & Co. to H. T. & Co., but not 
enough to pay off the debt due from H. T. & Co. to T. & R. 

Held, that A. 8. & Co. were entitled to have the securities which had 
been pledged with T. & R., marshalled so as to throw the debt due from H. T. 
& Co. to T. & R. primarily upon those securities in which A. S. & Co. had 
no interest, and that A. S. & Co, were entitled to be recouped the surplus 
proceeds of the sale of the coffee out of the surplus proceeds of the sale of 
the other securities. JEx parte Alston^ JRe Holland, 19 L. T. N. S. 542, 17 
W. R. 266. 

479. M. held 800 shares in a company. On the 2nd of March, 1866, the 
company accepted three bills for £500, each .drawn by him upon them 
payable three months after date. These bills were drawn and accepted in 
respect of advances made by M. on behalf of the company. On the 28th of 
May, 1866, an order was made to wind up the company. 

On the 1st of June, 1866, M. executed a deed of arrangement with his 
creditors, under which C. & H. were appointed inspectors, with whom M. 
covenanted to get in his estate and divide it rateably among his creditors. 
Shortly afterwards M. indorsed the three bills to F. for collection, and P. 
afterwards reindorsed them to C. & H. M. was placed on the list of con«' 
tributories of the company for the 800 shares, and calls were made on him 
to the amount of £18,000. C. & H. claimed to prove on the company's 
estate in respect of the three bills. 

Held, that the mutual credit clause in bankruptcy applied to the case, 
and that the claim on the bills must be set off' against the amount due by 
M. for calls. The claim of C. & H. was therefore disallowed. Ite The 
Anglo^ Greek Steam Navigation and Trading Company {Limited) Claim of 
Carralli and Haggard, 17 W. R. 244. 

480. A deed of composition is not invalid or fraudulent where no assets 
are realised, provided there be a reasonable probability that claims by the 
debtor will result in assets. The debtor is bound to insert in his schedule 
a debt due to a public company in liquidation, in respect of shares for the 
full value of the shares, and not for the amount of calls only. 

A claim for set-off in respect of a dispute between the debtor and the 
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oRNicRAL company as to the number of shares held by the former, is barred by the 

BFFKOT o» settled list of contributories. 

A deed executed and registered between verdict and judgment, ought to 
be pleaded in arrest of judgment.' 

Where the debtor and his solioitor attended in obedience to a summons, 
and made an objection thereto on a matter of form, the objection was held 
to have been waived. Ex parte AnonymofMy Re a Deed of Composition, 
19 L. T. N. S. 73, Court of Bankruptcy. 8. C. on appeal, worn. Ex 
parte Pickering ^ In re Pickering y L. R. 4 C. A. 68. Supra, No. 410, and 
cases there referred to. 

481. Shortly before a company was wound up, a shareholder executed a 
deed of arraDgement with his creditors which contained no cessio hatwrum, 
but only covenants by the creditors that they would not enforce payment 
within two years, and by the debtor that he would pay in full at the expira- 
tion of that period. The debtor was at that time liable for two calls made 
by the company, but he did not include them in the schedule sent in to the 
Registrar, and auother call was subsequently made by the official liquidator. 

But held (reversing the decision of the Court below), that having regard 
to the frame and provisions of the deed, which only applied to debts actually 
due, the official liquidator might proceed against the shareholder for the 
subsequent calls. In re Richmond Hill Hotel Company, Ex parte King ^ 
L. B. 3 C. A. 10. See Ex parte Wilmot, In re Thompson, L. K. 2 C. A. 
795. Supra, Nos. 394 and 420. 

482. Under s. 133 of the.Companies* Act, 1862, the assets of a company 
which is* being wound up must be applied in satisfaction pari passu of 
the liabilities of the company as they exist at the commencement of the 
winding up. 

Where, therefore, prior to the winding up, a dividend had been paid 
under an inspectorship deed to some creditors of the company, but not to 
others, 

Beld, that there being no question of fraudulent preference, those who 
had not received any dividend were not entitled to a dividend under the 
winding up in priority to those who had. In re Smith, Knight, 4* Co,y 
Ex parte Ashhury, L. K. 5 Eq. 223. 

483. A. let to B. a defined portion of a room in a factory, with steam-power 
for working lace- machines belonging to B., at a certain sum per annum, 
payable quarterly ; a deduction to be allowed in the event of hindrances in 
the supply of power beyond seven days in each quarter. 

Held, a sufficient demise to entitle A. to distrain. 

By a deed (duly registered) in the form given in schedule D to the 
Bankruptcy Act, 1861, to which the required majority of the creditors 
assented, B. assigned all his effects to a trustee, ''to be applied and 
administered for the benefit of the creditors in like manner as if B. had 
been at the date thereof duly adjudged a bankrupt : " — 

Held, that the title of the trustee, under s, 197 of that Act, dated from 
the execution of the deed ; and that a distress for rent levied between that 



DSSD8. 



SECOND SUPPLEMENT TO DIGESTS. 69 

time and the day of registration ooold not, hj reason of s. 129 of the aiimiAL 
Bankrupt Act, 1849, be made available for more than one year's rent. iFnor or 

Williams y. Cadbury (Law Eep. 2 C. P. 453, supra, No. 256), dis- 
tinguished. Selhy y. OreaveSj L. R. 3 G. P. 594. 

484. The plaintiff left his ohest of plate with his father for safe cnstodyi 
but kept the key. The father sent the ohest to be kept by his banker. 
The father on being told by the banker that he had overdrawn his acooant 
pointed to this ohest and another in whioh were his deeds, and which was 
also in the custody of the banker, and said, ** Ton have plenty of security 
there." He subsequently, by deed registered under the Bankruptcy Aot^ 
1861, assigned his property to the defendant for the benefit of his creditors, 
and the defendant obtained the plate from the banker on paying his claim 
on the overdrawn account. 

Held, that the plate was not in the possession, order, or disposition 
of the father as reputed owner, within the 125th section of the Bankrupt 
Law Consolidation Act, 1849, as the banker held it with a lien ; and, 
secondly, that if it were in the possession of the father within that section, 
it was not so with the consent and permission of the son, who kept the key. 
Wehh y. Whinney, 16 W. R. 973. 

485. In November, 1866, the smack <' Emerald " and the smack " Wel- 
come " came into collision, and the ** Emerald" was lost. S., the owner of 
the '' Emerald," afterwards commenced proceedings against C, the owner of 
the ** Welcome," in the Court of Admiralty, for the recovery of damages, 
but negotiations having been entered into between the parties, S., on the 
17th January, 1867, received a bill of exchange accepted by C, and pay- 
able three months after date for £216, '* for statutory loss sustained through 
the collision." In the same month of January S. arrested the ** Welcome " 
in the suit he had commenced in the Court of Admiralty to enforce his lien, 
but after retaining possession for about seventeen days he withdrew, and 
upon C.'s application the proceedings were dismissed with costs. On the 
20th of April, C. executed a deed of assignment of all his estate to trustees 
for creditors, and the bill of exchange accepted by C. was dishonoured 
upon presentation. In the following month the "Welcome" was sold 
by C. without the direction of the trustees, who, however, received the 
proceeds. 

Held, that S. had not a lien on the proceeds of the sale in the hands 
of the trustees. He Snell, Ex parte Clarke, 16 W. B. 307, Court of 
Bankruptcy. * 

486. In answer to a trader-debtor summons the defendant made the usual 
affidavit, that he had a good defence to the demand on the merits, and 
produced a deed of arrangement duly registered. Upon the validity of 
the deed being questioned, and a bond asked for, the Court ordered the 
question of the bond to stand over, pending inquiries into the validity 
of the deed. JRe a TVader Debtor Summone, 19 L. T. N. S. 294, Court of 
Bankruptcy. 

487. X. bought hops of T. on a custom known in the hop trade, as W. 0., 
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omsAL i*e*i the hops were to wait the order of X. in T.'s warehonae, and to be 
SFrEOT or oharged for warehouse room and insoranoe. X. paid for the hops by bills 
of exchange which were dishonoured at maturity. X. afterwards registered 
a deed of composition which was assented to and executed by T. to the full 
amount of his debt in respect of the dishonoured bills. 

Held, that T.'s assent and execution of the deed operated as a proof in 
bankruptoy, and therefore an abandonment of his lien for unpaid purchase 
money. Ex parte TurnbuU, Re Oxley, 19 L. T. N. S. 463 : 17 W. R. 200, 
Court of Bankruptcy. Supra^ No. 400, where see oases referred to. 

488. U. the prosecutor having employed the prisoner at weekly wages to 
manage his shop, on the 6th of April executed an assignment of his goods, 
&o., to one B. for the benefit of his creditors, and for fourteen days B. 
received from U. all moneys taken in the shop, and the attorney of R. gave 
the prisoner a written notice of the assignment which authorised him as 
agent of B. to take and keep possession of the effects in the shop. This 
paper, on April 21st, when the assignment was registered, was given up to 
TJ. and destroyed. After the fourteen days, the money was taken by U. as 
before, the prisoner continuing to receive from him his wages. On the 6th 
of July a composition deed was executed by R. and U. reconveying the pro- 
perty to U., but was not registered till August 3. On the 21st of July the 
prisoner appropriated money at the shop. 

Held, that he was properly convicted of embezzlement as the servant 
of TJ. Iteg. V. Dixon, 17 W. B. 180. 

The following oases in Division XIII. of the Digests, Original and 
Supplemental, have since been reported in the following places, viz. :— 
No. 169. Ux parte Tomlinson, In re Boyce, 3 De G. P. & J. 745. 

„ 171. Smith Y. Dresser, 35 Beav. 378. 

„ 179. Jones v. Morris, 6 B. & S. 198. 

„ „ £x parte Thatcher, L. R. 2 C. A. 93. 

„ 182. The European Central Railway Company y. WestaU, 6 B. & S. 
970. 

„ 185. Andrew y. Macklin, 6 6. & S. 201. 

„ 189. Kay v. Jones, 19 C. B. N. 8. 416. 

„ 190. Hughes v. Palmer, 19 C. B. N. S. 393. 

„ 191. Fessard y. Mugnier, 18 C. B. N. S. 286. 

„ 192. Buvelot v. MilU, 6 B. & S. 986. 

„ „ Tetley v. Wanless, L. R. 2 Ex. 21, 275. 

„ 193. Ex parte Morrison, In re Clunn, 3 De G. J. & S. 232. 

„ 194. Dauglish y. Tennant, L. R. 2 Q. B. 49. 

„ 201. Kitchin y. Hawkins, L. R. 2 C. P. 22. 

„ 323. Macann y. Borradaile, 37 L. J. N. S. Gh. 124. 

„ 324. Montefiore v. Enthoven, L. R. 5 Eq. 35. 

„ 326. Ex parte Cleland, Re Davits, L. R. 2 C. A. 808. 

,, 335. Ex parte Groome, 3 De G. J. & S. 249. 

,, 336. Ex parte Cockburn, Re Smith, 3 De G. J. & S. 175. 
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SECOND 

SUPPLEMENT TO DIGEST 

OF THE CASES ON THE 108th AND FOLLOWING 
SECTIONS OF THE BANKRUPTCY ACT, 1801 (a). 



ZTiii. After recovery under the bankraptcy of oonoealed property of large nanoH 
yalue, the creditors, upon condition of reoeiving 20s« in the pound upon 1^^* 
their debts, agreed to oompromise the misdemeanor, and to ohange the 
bankruptcy to arrangement. 
'''Held, tliat they were at liberty to do so, and that the Commissioner had 
no power to interfere with or control the discretion either of assignee or 
creditor. Ee Turner, 17 L. T. N. S. 318. 

zix. The power of the Court of Bankruptcy to annul an adjudication, with 
the consent of all the creditors who have proved, may be exercised without 
resorting to the procedure under the 110th and 185th sections of the Bank- 
ruptcy Act, 1861, and that power may be exercised in a suitable case after 
the first meeting of creditors. 

Semblef the Court may on sufficient grounds refuse to annul, though all 
the creditors who have proved assent to the application. Ex parte Jones^ 
In re Jones, L. R. 3 C. A. 144. 

XX. Where the proceedings in a bankruptcy are suspended in consequence 
of an arrangement with the creditors under the 110th section of the Bank- 
ruptcy Act, 1861, although the bankrupt having made a full disclosure of 
his estate is entitled to apply for his discharge, yet he is not entitled to his 
discharge as of course, but must submit to be examined, and is subject to 
the rules of the 159th section. Ex parte MeKerrow (13 W. B. 1002, 
eupra, No. x.), followed, Ex parte Petrie, In re Petrte (No. 2), L. B. 3 
C. A. 610. 

xxi. Trustees who were carrying on a trade, and had been admitted to 
prove in bankruptcy for a debt on behalf of their cestuis que truet, 

Held, entitled to vote on a resolution for a suspension of proceedings 
under the 110th section of the Bankruptcy Act, 1861. Ex parte Prothero, 
In re Bar/oot, L. B. 3 C. A. 823. 



(a) See text, pp. 284 eqq, notes. 
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Sxonoir ^^^^* ^^®' ^^® creditors have passed a resolution under the 110th section 
108. of the Bankruptcy Act, 1361, and confirmed it at the adjourned meeting, it 
is too late for a creditor cognisant of such resolution aud present at the 
meeting to move to dismiss the petition on the ground of error in description 
in the petition. JSx parte Partridge Be Mitchell, 6 L. T. N. S. 339, Court 
of Bankruptcy. 

The following case in the Supplemental Digest has since been reported 
in the following place in the authorised reports, viz. :— 
No. yii. £x parte Zee, Me Lee, L. B. 3 C. A. 150. 
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SECOND 

SUPPLEMENT TO DIGEST 

OF THE CASES ON THE 186th AND FOLLOWING 
SECTIONS OF THE BANKEUPTCY ACT, 1861, 
AND THE BANKRUPTCY AMENDMENT ACT, 

1868 (a). 



xiv. The prooeedingBin a bankruptcy having been stayed till a giyen day, sxonov 
for the purpose of obtaiuing the assent of the creditors to a deed of arrauge- ^^^* 
ment, prepared in pursuance of a resolution passed at a meeting of the 
creditors held under the provisions of s. 185 of the Bankruptcy Act, 1861, 
the Court has jurisdiction to stay the proceedings a second time in a proper 
case. ^ parte Wezton^ Re Weston, 16 W. E. 444, LL.JJ. 



(a) See tezt^ pp. 298 tgq, notes. 
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489. (Diyision No. XIII.) — A debtor on the 14th of December executed 
a deed of assignment for the benefit of his creditors, and on the 17th he 
was adjudicated a bankrupt on a creditor's petition. He thereupon obtained 
protection. On the same day the proceedings under the bankruptcy were 
suspended pending the twenty-eight days allowed for registration, and on 
the 7th of January the bankrupt was arrested on a capias, issued on a 
judgment obtained in the Lord Mayor's Court, on the 2nd January, in 
respect of a debt incurred before the bankruptcy. 

Upon application being made by the bankrupt for release : 
Held, that he had been improperly arrested, and that he was entitled to 
an order of release, on the condition that he brought no action in respect of 
his arrest. i26 Smith, 17 W. B. 351, Court of Bankruptcy. 

490. (Divisions Nos. III., YI., X., XIII.) — When it appears to the 
satisfoclion of the Court that a deed of composition has not been duly 
assented to as required by the statute, and that the debtor's estate wiU 
produce a much larger composition than that which becomes payable to the 
creditors, the Court will order the registration to be cancelled. JRe WUde, 
17 W. B. 368, Court of Bankruptcy. 

See, however. Ex parte Savin, In re Savin, L. B. 616 : wpra, Nos. 86, 
141, 240, 295, per Turner. 

491. (Divisions Nos. III., X., XIII.) — ^A debtor was sued by two cre- 
ditors, and, being involved, executed a deed of composition, which was 
perfected between the issue of the writs of ^. fa, at the suit of those 
creditors, and the sale by the sheriff. The sheriff seized the goods, but 
they being claimed by the trustees under the deed : 

It was held by Mr. Baron Bramwell, at Nisi Prius (following Rogers v. 
Roberta, L. B. 2 Ex. 35 : 9upra, No. 280), that the deed was a bar to the 
execution, unless it could be proved that some of the statutory requirements 
had not been complied with. 

Held, further, that for this purpose, in every case of a disputed assent, the 
debt must be proved in the same manner as if an action had been brought 
by the creditor against the debtor. 

A joint-stock company in the course of being wound up compulsorily 
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appeared among the aBsenting oreditors in the name of the official liqui- 
dator, G. : 

Held, that the debtor must prove that G. was, in fact, the official liqui- 
dator, and was duly authorised to assent to the deed. 

SemhU, the official liquidator must himself proye his appointment and 
authority to assent. 

Goods being seized under an execution, and daimed by the oreditom 
under a deed executed before sale, it is for the creditors to begin and show 
that the goods were not available for the purpose of the execution. 

The debtor, a hop merchant, agreed with one of his creditors for the 
purchase of certain hops which were never delivered, and accepted bills for 
mutual accommodation. Upon the general account there appeared to be a 
balance due to the creditor : 

Held, that a description of this debt as '' goods sold" was a sufficient 
compliance with the requirements of section 1 of the Bankruptcy Amend- 
ment Act, 1868. 

In the case of a contested deed, the debtor is to be assumed to know the 
particulars of his creditor's claim (which he should obtain by summons if 
they are not known to him), and he should be prepared with witnesses in 
the same manner as if he were defending an action by the creditor to 
recover the amount of the debt. Drew v. Myers^ 19 L. T. N. S. 740. 

492. (Divisions Nos. III., X.) — A rule was obtained to set aside a ca. sa. 
issued in the cause, and to stay all proceedings thereunder (unless the leave 
of the Court of Bankruptcy should be obtained), upon the ground that the 
defendant was protected from execution by the certificate of the registration 
of a deed of composition of the 13th of September, 1864. 

It appeared from the affidavits on which the rule was obtained, that the 
deed was a deed of composition under the Bankruptcy Act, 1861, s. 192, 
but as it contained no release by the creditors, it could not have been 
pleaded in bar to the action, although made before action brought. 

From the affidavits filed, on showing cause, it appeared that the requisite 
assents of creditors as to value had been calculated on the principle of 
excluding from the calculation the amount of secured debts, and the assents 
were not sufficient in value if the secured debts were taken into account. 
There was a proviso in the deed itself that if it were not signed or assented 
to by the statutable majority of creditors it should be void. 

Upon showing cause it was contended that although the certificate of the 
registration of a deed of composition under section 192 was a protection to 
the sheriff under section 198, and justified the release of the debtor, yet the 
certificate did not prevent tiie execution being <' available" under section 
198 if the deed was in fact void, and, on the authority of Baker v. Painter 
(L. B. 2 G. P. 293, supra^ No. 283), that if there were any doubt upon the 
construction of the statute alone, the proviso in the present deed put the 
matter beyond doubt. 

In support of the rule it was argued that the Bankruptcy Amendment 
Act, 1868, s. 3 (which excludes the amount of secured debts) was retrospec- 
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tive, and that, therefore^ creditors to the requisite amount had assented to 
the deed, and consequently that the deed was valid. 

The Court (Mellor and Hannen, JJ.) wese dearly of opinion that the 
Bankruptcy Amendment Act, 1868, s. 3, was not retrospectiye, and dis- 
charged the rule with costs. Mellor, J., also protested against this being 
drawn into a precedent that the Court would entertain such a motion where 
the ca, sa, had only be^i issued, but no arrest made under it. 

See as to this point, Harding y. Inskip, L. B. 4 Ex. 80. SUia t. 
McCormickf 4 W. N. 44. 
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